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or rat 55 
COURT oF EXCHEQUER, 
IN EQUITY. 
5 o Bxceptions : 


XCEPTIONS are the allegations Exceptions, 
of a party in writing, alledging © 

that ſome pleading or proceeding in a 

cauſe is inſufficient, or not perfectly an- 

ſwered, in a certain point or points par- 
ticularly ſet forth in ſuch exceptions, and 

they muſt be ſigned by counſel. 


If a plaintiff conceives an anſwer to be Exceptions to 
inſufficient to the charges contained in wer. 
the bill, he may take exceptions to it, 
ſtating ſuch parts of the bill as he con- 
Vol. II. „ ceives 


2 | Exceptions. 


ceives are not 3 and praying 
that the defendant may in ſuch reſpects 
put in a full anſwer to the bill. 


Exceptions taken to an anſwer in this 
court are not referred to the maſter (as 
in the court of Chancery) to report his 
opinion upon them, and afterwards to 

come back to the court for a final de- 
ciſion if either party ſhould be diſſatiſ- 
fied with the maſter's determination; 
but this court on argument determines 
upon the exceptions in the firſt inſtance. 
Hence it is that much time and expence 
are ſaved to the parties by thus diſpenſing 
with the forms of an appellant juriſdic- 
tion from the maſter's report. 


N. B. The exceptions in this court 
are to be ingroſſed upon parchment, 
with the ſame ſtamp as bills and anſwers. 


er By the 15th general rule of the court, | 
rime exceprions Every Plaintiff that ſhall take exceptions 
argued. to the deſendant's anſwer, ſhall put in his 
exceptions to the ſame within four days | 
within the term next after the coming 

in of the anſwer, and ſet down the ſame 

to be N in four days after they are 


filed, 


Exceptions, | | 5 


filed, provided there be time for giving 
the rule. 


© 2. 
Where a plaintiff neglects or omits ag 


nunc pro tunc. 
filing exceptions within the time above 
limited, he muſt apply to the court for 


leave to file exceptions nunc pro tunc. 


Bil filed for an injunction and an AC- Exceptions or- 
dered to be filed 
count; two of the defendants, viz. To- nunc pro tune af- 


burn and Barritt, put in their anſwer in —— 
Trinity vacation 1789, and the other 
defendant, Loct head, had only filed his 
anſwer during the preſent term (Tri- 

nity 1790). The plaintiff being adviſed 

to take exceptions to the anſwer of Tho- 

burn and Barritt, Mr. Abbot ſuggeſted 
they were material to the plaintiff's caſe, 

and therefore moved they might be filed 

nunc pro tunc. Mr. Simecn 2 contra op- 
poſed this motion on the ground of 
delay; but, notwithſtanding this, the 
court ordered that the plaintiff ſhould 

be at liberty to file exceptions to the 
anſwer of theſe defendant's nunc pro tunc. 

. Thoburn v. Barritt, gth Ty 1790. Lie 

ber Ordin. in Scac. 


A And 


4 5 Exceptions. 
Exceptions filed And whenever exceptions to a defen-" 
before the gene- 


ral foal day after dant s anſwer, or a plea or demurrer to 
term, to be a 


due 1ſt Wed- bill of complaint, ſhall be filed ſo late in 
neſday in next 
term. or aſter the term that they cannot, by 
the rules of the court, be argued at the 
ſittings after that term; or if any ſuch 
_ Exceptions, plea, or demurrer, ſhall be 
filed before the general ſeal day after 
every term reſpectively, then the faid 
exceptions, plea, or demurrer, are to be 
| ſet down to be argued on the firſt day 
| <4 for arguing exceptions in the ſucceeding 
term. | General order. Fi was Has ay 
1765, r | 


> * 
1 ** 1 5 


Seal day when The general ſeal day which, for the 

_ ppointe®. purpoſes of ſealing and ifluing the king's 
proceſs, and for filing and delivering 

over informations in matters of revenue, 

is conſidered as the fictitious laſt day of 

| term, and is always appointed at the diſ- 
| cretion of the court on the laſt day of 
| every term. In the iſſueable terms the 
ſeal day is appointed uſually on the 
Friday three weeks after the term. In 
Michaelmas term it is appointed within 
three or four days of Chriſtmas day, and 
in Eaſter term it is appointed on the 
Friday before Wan but for the 

| preciſe 


4 
f 
i 
| 
| 


Exceptions, = 


| preciſe Sv on which the general ſeal 


day 1 18 appointed, reference muſt be had . 
to the minute - book of the regiſter, in 


which it is always noted, the laſt day of 
VOY, term. 


'By a general order off court, made the Exceptions be- 
ing filed, with- 


7th of May 1794, mY It i 18 ordered, that in what time 
every plaintiff who ſhall take exceptions — To 
to a defendant's anſwer, ſhall, on filing 

the ſame, give a four day rule (one day 

excluſive, the other incluſive) for ar- 

guing the fame in court, on the firſt 

Tueſday, Wedneſday, or F riday, 1 in term 

on which ſuch rules ſhall expire, provi- 

ded a four day rule ſhall happen to ex- 

pire on a Tueſday, W edneſday, or Fri- 

day; if otherwiſe, a plaintiff, inſtead of 

giving : a four day rule, ſhall give a rule 

to argue the ſame on the firſt Tueſday, 40 
Wedneſday, or Friday, that ſhall happen 

after the expiration of four days from ; 

| the day of filing ſuch exceptions,” 


undo. he day ef 1793. 


Between A. B, Plaintiff 
and 
16 D. defendant. 114 
1 4 By bill; 
B3 F 


* Exceptions. 


Rule to argue It is ordered by the court, that the 
3 plaintiff's bill, the defendant's anſwer, 
and the exceptions taken by the plaintiff 
to the ſaid anſwer, be read in court on 
next, when counſel on both 

ſides are to attend. : 


If a plaini® If a plaintiff neglects to et. 3 his 


neglects to ſet _ 
down his excep- exceptions for argument purſuant to this 


tions purſuant 

to che rale, they rule, it is a motion of courſe for the de- 

ſtand overruled, „ | 
fendant, on producing an .office-copy of 
the rule, to obtain an order that the ex- 
ceptions may ſtand overruled, for not 
being ſet down to be argued according 
to the courſe of the court. 


9 


Rule to argue a Is the ſame mutatis mutandis. 
plea or demur- N | 
rer. 


Exception not After exceptions are filed, this court 
to be added or 


amended. will not ſuffer a plaintiff to add or amend. 
an exception. Wickins v. Pratt. Bunb. 
246. | 


Paper of excep- The paper of exceptions, pleas, and 
3 15 demurrers, is prepared by the regiſter, 
and copies of it are delivered to the Lord 
Chief Baron and the other Barons before 
the ſitting of the court on the day ap- 
painted for the argument, 


By 


Bp a general order of this court; bear- Special caſes 


| exceptions, 
ing date the 1, of February 1792, It is pleas, and de- 
murrers, to be 
ordered, that on the days appointed for argued before 
motions, except 
arguing ſpecial caſes, exceptions, pleas, made by the At- 
. torney-G 
and demurrers, the ſame be argue W 
preference and prior to all motions, ex- 
cepting motions on the part of n Ma- 


jeſty's n een 


In arguing l ens and hs Exceptions, &cs 
murrers, it is the courſe for the Chief RD 
Baron to open the court: by calling firſt m. 
upon the Poſtman to move, and after he 
has moved a motion of courſe, the reſt 
of the motions are poſtponed till the ex- 
ceptions, &c. are argued; except mo- 
tions on the part of his Majeſty's At- 
torney-General. The junior Baron then 
proceeds to call the exceptions, &c. in 
the order they ſtand in the paper; and If plaintif's 


if no counſel appears on the part of the ——— 
plaintiff to open the exceptions in the — — 
order they are called, but the defendant 
is prepared with his counſel to ſupport 
his anſwer; upon motion the court will 


 overrule the exceptions Rs 


In like manner, if as plaintiff's coun 80 if deſendant's 


counſel is not 
ſel is ready to argue the exceptions, and l 
| | ceptions are al- 
B + _ lowed. 


3 | Exceptions. 
no counſel appears on the part of the 

dcteſendant, the court will allow 1 ex- 
: __— with hed colts, ans, n 


3 $ Th e . 


Where neither ak , it ee n no counſel 
party is ready 

the exceptions appears on either ſide when the excep- 

OM tions, &c. are called on, they are ſtruck 

out of the paper, and cannot be ſet down 

in! without _ ” the court. 


; Py 
Li 4 — 


Manner | 3 ſan: wha: all panties: are 9 „* 
tions are wget the counſel for the plaintiff opens the 
| bill, anſwer, and exceptions, and pro- 
ceeds to argue them, one by one, till all 
are heard or waved; and if one. excep- 
tion only is allowed, and the reſt waved 
or overruled, the defendant muſt anſwer 
that exception, and in reſpect of its being 
— 2 allowed he muſt pay the plaintiff 31. 
dant pays 31. Coſts; and theſe coſts are uſually paid 
— upon coming in of the further anſwer, 
Ifexceptions In like manner, if the plaintiff's coun- 
plaintiff -pays ſel ſhould: wave the exceptions, or upon 
or - 79m argument they ſhould be overruled, in 
this caſe he mult pay the defendant 40s, 
coſts, OO I 


But 


2 


Exceptions. * 75 9 


3r But caſes have Sede occurred \ Where excepti- 
ns have been 


where the court has exerciſed its difcre- —̃ä w 


frivolous, ex - 


tion, in. reſpe& of the ordinary ſtated emplary coſts 
ordered at the 
coſts of overruling exceptions. At the diſcretion of the 


time theſe coſts. were eſtabliſned thexyn 
might be a ſufficient compenſation to a 
defendant, though they fall conſiderably 

ſhort of it now; and, therefore, where 
exceptions have been numerous, and 
frivolous, and manifeſtly taken for delay, 

as hath ſometimes appeared in injunction 
cauſes, the court have ordered excep- 

tions of this kind to be overruled, with Ordered 5 
52 as Fenn coſts. 

Nine exceptions were taken to each Ordered rol in 
anſwer, which came on to be argued at N 
the ſame time, and ail the exceptions 

being overruled, the court ordered the 
plaintiff to pay 101. coſts in each cauſe. 
Cuyon v. Anſcl.Cuyon v. Woofer, 21 

June 12960 in Scac. 


4 Es 


80 where 8 have buen mul- where excep- 
tions are multi- 


tifarious i in point of form, the court have farious exem- 


ſts are 
- overruled ſuch exceptions with exem- gin. 


plary coſts. 


One 


= . Exceptions. 


One ſet of ex- One ſet of exceptions was taken to 
ceptions taken | 8 1 88 
to fix ſeparate ſix ſeparate anſwers to the ſame bill, and 


ſ ver- | . 
ruled for that came on to be argued. It was objected, 


| * on the part of the defendants, that theſe 


exceptions were irregular, for that there 


ought to have been one ſet of exceptions 
taken to each anſwer. The court allow- 
ed the objection, and ordered the excep- 
tions to ſtand overruled for this irregu- 
larity, with 40s. coſts. Thomas v. 750 
mas, 6th Dec. 1782, in Scac. 


Two ſets of e. Two defendants put in one joint and 


ceptions taken | 8 oe 
to one anſwer, ſeveral anſwer, to which. the plaintiff 


— eve 2 filed two ſets of exceptions, being to- 
bote with gether fiſty-two office- copy ſheets, and 
| = gave ſeparate rules to argue them. For 
this irregularity Mr. Perryn moved, that 

the exceptions might be ſuppreſſed with 

coſts; when the court referred the 


matter of the regularity to the maſter 


do report the practice. Upon being at- 
tended by counſel he reported, that the 
practice of filing two ſets of exceptions 


to the ſame anſwer was irregular; and 


upon moving to confirm the report, the 
court ordered the exceptions to be ſup- 
preſſed with coſts, with liberty to file one 
ſet of exceptions to the ſame anſwer. 

. Thornley 


„! ᷣ . ²˙ — v ²˙ ⁵˙ QA ˙¹ m ˙ Ä R IE ES FOR 


r 


1 


Exceptions. 


7. bornley v. Jones, * June an Li- 
an e | FIN 

1 is the invariable rule of this court, 
that, upon exceptions to anſwers, where 


the court are equally divided, the ex- 


ceptions are overruled of courſe. Bunb. 
477 in & Car. 


Exceptions cannot be taken to the 
anſwer of an infant, becauſe he is not 
bound by it, but may amend it when he 
becomes of age. S7rudwick v. Pargiter. 
Bunb. 338. 


Nor to an anſwer put in without oath, 
as appears by the following caſe. Mr. 


Richards ſhewed exceptions for cauſe 


againſt an order for diſſolving the in- 
junction. Mr. Milford, for defendant, 


oppoſed the cauſe ſhewn, for that the 


11 


Court being di- 
vided, excep- 
tions of courſe 
overruled. -- 


Exceptions can 
not be taken to 
the anſwer of an 


infant. 


Nor to an an- 
ſwer filed with. 
out oath. 8 


anſwer was taken without proteſtation of 
honour, by conſent of the plaintiff, and 


that it was the eſtabliſhed practice of the 
court of Chancery, that you cannot take 
exceptions to an anſwer put in without 


oath. Per curiam, theſe anſwers are 
_ conſidered as matters of form only; and 


1 this been the firſt caſe that had oc- 


curred 


12 


Plea ordered 4 


ſand for an an. 
ſwer, without 
ſaying more, 
muſt be taken- 
for a ſufficient 
anfwer, and 
cannot be ex- 
cepted to. 


Exception al- 
towed, plaintiff , 


had an order to 


amend withont 
coſts. Defen- 
dant, without 
waiting for the 
amendment, 


put in a further 
anſwer. F 


Exceptions. 


curred of he kind, we ſhould have ruled, 
that no exceptions can be taken in ſuch 
a caſe, Hill v. Earl of . on May 


2565 in Scac. 


9 4 114 
1 3 


By he following caſe it is Rated, that, 


__ 


1151: 
TR 


when the court orders that the plea; ſhall 
ſtand for an anſwer, without ſaying, more, 


it muſt be intended a ſufficient anſwer, 
an inſufficient anſwer being as no an- 


ſwer. Wherefore this being taken to 
be a ſufficient anſwer, and no expreſs 
liberty to except, the order that was 
made to refer the exceptions, and the 
exceptions themſelves, were diſcharged, 
3 Wil. =P: 2494 Sellon v. Lend. {A it 


But it appears EDGY caſe to have 
been determined otherwiſe, for it is here 
ſtated, that if a plea be ordered to ſtand 

for an anſwer, without liberty to except, 
the plaintiff may except to the reſt of the 

anſwer, Mo. 74. f 


Upon exceptions — 1 to an 
inſufficient anſwer, the plaintiff had an 


order to amend without coſts, and the 


defendant, without waiting for the amend; 


ment, put in a further anſwers. / 


Fhe 


court 


Exceptions.” 


court chought the moſt proper . 
was, to take exceptions to the ſecond 


anſwer, and to turn the whole amend- 


ments into exceptions. Coulfton v. Ri- 
en e Bunb. 168. ee 
1 [Bu this practice is now ied; 
for, pending an order to amend, a fur- 


This practice ĩs 
now reformed. 


ther anſwer cannot- be received, as the 


order requires that the defendant ſhall 
not only anſwer the exceptions, büt the 
amendments at the ſame time. If the 


plaintiff neglects to amend his bill; and 


thereby delays the defendant from an- 


ſwering the exceptions, he may move, 


on notice, to diſcharge the order to 


amend, unleſs the plaintiff amends in a 
week; and the court will limit him to 
this, or ſome preciſe time, as the caſe 


may require; and, on failure, the order 


to be diſcharged. Conformable to this 


practice a defendant cannot now put in 
two ſeparate anſwers, one to the excep- 


tions, and another to the amendments. 


Exceptions being taken to the defen- 
dant's anſwer, he, on the 19h of May, 
ſubmitted to anſwer them; on the 25h 
of May (the laſt day of term), the plain- 
* | tiff 


In what caſe an 
anſwer to ex- 
ceptions was 
ordered to be 
received pend- 
ing an order to 
amend. 


- — — — 
——— —ñ—ö—6ͥ— ũ — !— A ee 


14 


Exceptions. 


tiff obtained the uſual onder to amend, 
and that the defendant ſhould anſwer the 
amendments at the ſame time that he 
anſwered the exceptions. The order for 
the amendment was entered with the 
Regiſter on Thur/day the 28th of May, 
but not ſerved till the 29h, the day fol- 
lowing, on which day the anſwer to the 
exceptions was ſworn. On the anſwer 
being filed, and tendered to 'the plain- 
tiff's-clerk in court that day, he refuſed 
to accept it pending the order to amend. 
Upon theſe facts it was contended, on 
the part of the plaintiff, that the minute 
for the order was notice of the order, 
and that the defendant ought not to take 
advantage of the lapſe in the ſervice of 


it. E contra it was ſaid, that a minute 


for an order was not an order until it was 
duly entered and ſerved, ſo as to oblige 
the defendant to take notice of it. Per 


curiam. A minute for an order is of no 


avail until an order is drawn upon it, 
entered and ſerved on the adverſe clerk 
in court; and this being an injunction 
cauſe the defendant ought not to be de- 
layed anſwering the exceptions; and the 


court ordered the anſwer to be received, 


but the order for the amendment of the 
1 5 W 


— 


Exceptions, ; I; 


bill to ſtand. ' Naylor v. Hankey, 1915 
June, 179, in Scac. | 5 


Where a defendant pleads or demurs Exceptions 
0 | | taken before 
to any part of the diſcovery ſought by a pe 5 
bill, and anſwers likewiſe, if the plain- admiſfion that 
tiff takes exceptions to the anſwer before — _ 
the plea or demurrer has been argued, 
he admits the plea or demurrer to be 
good; for unleſs he admits it to be good 
it is impoſſible to determine whether the 
anſwer is ſufficient. or not. But if the 
| plea or demurrer is only to the relief 
_ prayed by a bill, and not to any part of 
the diſcovery, the plaintiff may take 
exceptions to the anſwer before the plea 
is argued, 3 Fc q295- 


If a plea or demurrer is accompanied If plea or de- 
. murrer, accom- 
by an anſwer to any part of the bill, pales begs.” 
| l - ; anſwer, is over- 
even a denial of combination merely, ruled, plaintiff 
| . muſt except to 
and the plea or demurrer is overruled, the anſwer. 
the plaintiff muſt except to the anſwer 
as inſufficient. But if a plea or demur- 
rer 1s filed without any anſwer, and is 
overruled, the plaintiff need not take 
exceptions, and the defendant muſt an- 
ſwer the whole bill as if no defence had 
been made to it. Bunb. 123. 


Mon- 


; 16 . | Eger; 


— 


Form of the or- 
— — + kelly the : _ day of 1795. 
g exceptions. * 35369 e = ** I ne. 
| Between 4. B. tiff, «fy 


12 T 5 141 
1 m £734 > £1 OJ a0 
. defendant. 


l 
a ear 8 By bill. 
n (. e t 0 th 

This day being appointed for reading 

in court the plaintiff's bill, the defen- 

dant's anſwer, and the exceptions taken 

by the plaintiff thereto, and for counſel? 
on both ſides to attend: Now u upon open | 

ing the matter of the faid bill, anſwer LY 

and exceptions, by Mr. 0 1213897 coun- | 

ſel, on behalf of the bai, and on. 
reading the 1ſt, 2d, zd and Ath 1 
tions, and on hearing . n 

counſel for the defendant, and reading 8 

the defendant's anſwer, it is ordered ity” 

the court that the ſaid exceptions be, 
and the fame are hereby allowed, wc 

three pounds coſts in reſpect therebf, to 
be paid by the ſaid defendant to the faid © 
3 or to his clerk in court. 


„ — jhatwn@G, as 8 


— * OA 


rener e (The Jams. 25. above in the introdufory 


der to over- 
rule the exeep- 5 part of it). It is ordered by the court 
_ that the, aid ſeveral exceptions be, and 
the ſame are e overruled, with 405, 
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| coſtsin reſpect thereof, to be paid by 
the ſaid plaintiff to the» ſaid defendant, 
or to a _—_ in nt. 


(Date of the order, Form of — or- 


62 | 2 
(Title of the cauſe.) ſwer, with li- 


This ** being appointed hw: mia 
the plaintiff's bill, and the defendant's 
plea filed thereto, and for counſel on. 
both ſides to attend: Now upon open- 
ing the matter of the ſaid plea by Mr. 
A. of counſel on behalf of the defendant, 
and hearing Mr. B..one of his Majeſty's 
learned counſel of the fame fide, and 
hearing Mr. C. of counſel for the plain- 
tiff, it is ordered by the court that the 
faid plea do ſtand for an anſwer to the 
hearing of this cauſe, with liberty to the 
aid plaintiff in the mean time to take 
exceptions to ſo much of the anſwer - 
filed to the ſaid bill as he ſhall be _— 


In the Exchequer. Og 8 e : 
| ere and 
concluding ex- 
Between A. B. phintifg ceptions taken 
ang to anſwers: 


C. D. defendant. 


. — 159 08 rn 80% &/ 955 4 
ES i by the faid com- 

Key to the anſwer put in by the kid 
Yor. IE C defen- : f 


48 15 Exceptions. 


defendant to the ſaid een 8 and | 
of. complaint: 1 eh 


1ſt. For that he fd defendant hath- 

not anſwered and ſet forth, according to 

the beſt and utmoſt of his knowledge, 
\ remembrance, information and belief, 


| n. Rr. 


ps Dar or Pg the Grid aa hath | 
not, in manner aforeſaid, anſwered and 
ſet forth, &c. 


l; 
. 5 Ma For than &c. 
| | In al which, and divers other parti. | 
N culars, the ſaid complainant humbly in- 
[ ſiſts the ſaid defendant's ſaid anſwer is 
| _ altogether evaſive, imperfect, and inſuf- þ 
ficient. ' Wherefore the ſaid complainant a 
doth except thereto, and humbly prays ar 
that the faid defendant may be compelled ar 
to amend the ſame, and put in a full and da 
© ſufficient anſwer to the ud bull of com- on 
. 21 23 lid 
7 M. | 
Exceptions ia Where a defendant puts in a ſecond dak 
anſwer, and al- inſufficient anſwer to the matters before : to, 


lowed, may be 
*taken to a fee. ? 795 0 C7 nents 
cond anſwer. | „ 
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excepted to in his firſt anſwer, and which 
exceptions were either, on argument, 
allowed or ſubmitted to, the ſame ſet of 
exceptions may be again taken to his 
ſecond anſwer, and ſet down to be argued 
in like manner as to the firſt anſwer, 
under the form of the following "ule 


Monday the day of 1795. Role to argue 


former excep- 
N tion 
Berween A. B. plainiff, y 
and 5 
8 D. PA ES, | 
By bill 


It is this I ordered by. the court, 
that the plaintiff's bill, and the defen- 
dant's firſt and fecond anſwers put in 
thereto, and the plaintiff's former ex- 
ceptions taken to the defendant's. firſt 
_ anſwer, and allowed (or ſubmitted to), 
and now again taken to the ſaid defen- 
dant's ſecond anſwer, be read in court 
on nent, when counſel on both 
ſides are to attend. ile 


But if exceptions which have been Exception | 
taken to the firſt 


takwanto; the- firſt anſwer, and ſubmitted anſwer, and 


| ſubmitted to, 

NINE again taken to the ſecond anſwer, cannot be ſub- 
mitted to a 
P19 C 2 the ſecond time. 
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the defendant cannot ſubmit © to then a 
ſecond time, and Pay 205. coſts. for that 
ſubmiſſion. | The ſecond anſwer is there- 
fore conſider ered as. a ſecond inſufficient 
aAnſwer, and muſt pay 6ʃ. coſts, purſuant 
to the ene e rule of the 
court. Th. 


By the 16th ge- By the 16th general rule of the court, 


neral rule of the 
court, a 2d in- every defendant putting in a ſecond i in- 


ſufficient an- ſufficient anſwer ſhall pay. double coſts, 


ſwer pays dou- 


ble cofts, or 6/. 
a 5d infoicient as if the firſt anſwer had upon hearing 


anſwer 9/.; a 
ath inſuffclent been adjudged inſufficient; every defen- 


anſwer pays dant putting in a third inſufficient anſwer 


ſuch coſts as 


the court ſhall ſhall in like manner pay treble coſts; 


direct. 
and every defendant putting in a fourth 


inſufficient anſwer ſhall pay ſuch further 


. coſts as the court ſhall think fit to the = 


plaintiff, and ſhall ſtand committed to 
the F leet, and be examined upon inter- 


rogatories. „ 


33 a 3 
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Where a a plaintiff Res exceptions to 


if . an anſwer put in to an injunction bill, it 


3 * frequently happens that ſome one of theſe 


plaintiff may exceptions is material to the plaintiff's 
give a rule to 

argue the reſt of caſe, and requires a more perfect anſwer ; 
the exceptions. 


| and, in order to obtain an injunction, he 
: jen a notice-of motion to the defen- 


dant' 8 


: Exceptions, = 21 


% 


dant's clerk in court for an injun&tion 

upon opening a a material exception; or, 

in caſe the exception mall not be thought 

| material, then that an "itjun&tion © may 

iffue PA 1 the merits confeſſed in the 
anſwer.” 1 the exception ſhould be held 
material the injunction of courſe iſſues; 

on the contrary, if. the court ſhould be 

of opinion that the exception is imma- 

terial, and that the cauſe is deſtitute g 
| merits, as made by the anfwer, tile 
plaintiff may give à rule to argue the 
reſt of the exceptions on the uſual day, 

and if one of them only ſhould hold, it 

will intitle the plaintiff to an injunction, 

which will continue until the defendant = 
ſhall put in a perfect anſwer to the mat» 

ter of the exception. 4 der title n ) 


: And if | the exception ſhould be held If the material 


exception fails, 


immaterial, but an injunction granted and an injunc- 
tion granted - 


on the merits, the general ſet of excep- uponthe merits, 
the general ſet 


tians mult be diſpoſed of, either by ar- of exceptions 
ging them, or paying che "defendant &. ion 
48 colts, as in the caſe of 1 _ 5 
Pont But the latter i 18 the more uſual | TELE -” | 
cour en Lid. 20159. Riais 
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If the ſeleted oö if the exception ſelected from the 


exceptions 


ſhould be mate- general ſet of exceptions ſhould be held 


cons mal I material, and the plaintiff thereby obains 
giving a rule to an injunction, the exceptions muff be 
wave then. difpoſe@& of by giving the ordinary rule 
to argue them, and theri'they are of 

courſe ſubmitted to, and the Ablerichet 

_ in en en e 0 


o 2 * — 
4 4 5 3 5 4 #4 a I - 
| £3 


Exceptions ſub- Where extepitons are take to a de- 


tted t hat 
* fendant's anſwer; his clerk in court muſt 
ſwer in a town ſignify to the adverſe clerk in court, two 


country cauſe, days before the day of arguing them, 
whether he will argue them, or ſubmit 
to anſwer them, that the plaintiff's ſolicitor 
may know whether he ſhould deliver his 
briefs or not. If the defendatit ſubmits 


to the exceptions, he pays 205. coſts, 


and muſt put in his further anſwer within 
the time preſcribed by the I 8e. 
neral rule of court. 


E 


After an inſuf- By a general tule wy cure, cated rhe 
ficient anſwer, 


the time for 34 of July > 1794, it is ordered, ce that 


putting in a 


further anſver Every defendant putting in an inſufficient 


PPC 
reral order of anſwer, ſhall, in a town cauſe, put in a 


- further anſwer within the ſpace of eight 


days, and i in a country cauſe within the 


lpace 
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ſpace of a fortnight,” to be computed 
from the day ow: which the; exceptions 
were either allowed by: the court, or 
ſubmitted to by the defendant; but in 
town cauſes a defendant ſhall be at li- 
berty to apply to the court for an order 
for three weeks time to put in a further 
anſwer, to be computed from the expi- 
ration of the eight days above- men- 
tioned; and in country cauſes a defendant 


' ſhall be at liberty to apply to the court 


for an order for a month's time to put 
in- his. further anſwer, to be computed 


from the expiration of the fortnight 
above-mentioned ; and that no further 
time be allowed, in town or country 


cauſes, except upon ſpecial application 
to the court, on notice to the Hp 


clerk in cours. 


After a A has ſubmitted to the it no order to 
amend the bill 


_ exceptions, or upon argument they are after exceptions 


.. . „ 5 ſ b tt d - 
allowed, if it is neceſſary to amend the gr alowes, ce 


bill, it is the duty of the plaintiff. im- fern dle 
mediately to apply to the court for that 


- purpoſe, and that the defendant may an- 
ſwer the amendments at the ſame time 


that he anſwers the exceptions, This 
C 4 order 


>» 
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Exceptions. 


order the court will make of courſe, 
but if the plaintiff neglects to obtain the 


order to amend, the defendant has a 
right, aſter two days, to put in his an- 
ſwer to the exceptions. 
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BILL : may bi diſmiſſed by various Cauſes of their 


ways; either by a demurrer filed 
to the whole bill, and allowed by the court 


on argument, or by a decree of the court 
at the hearing, or by the plaintiff himſelf 


in any ſtage of his cauſe, or in caſe he 
elects to proceed at law rather than in 

this court, or for want of proſecuting his 
ſuit either after n. or n. 


If the bill 0 diſiniſled at the hearing 


of the cauſe, it may be either with or 
without coſts, at the diſcretion of the 


court ; but if it is diſmiſſed by any of 
the other ways above-mentioned, it Is 
with coſts to de taxed. 


* 


If a paintif neglects to proceed in piα,⁵ꝗ o 
his cauſe with effect for one whole term bil aſter anſwer. 


next after the defendant has anſwered 
the bill, the defendant may, on the firſt 


or any day in the following or any ſub- 


ſequent term, move to diſmiſs the bill 
for want of proſe cution with coſts to be 


taxed, 


Ns 


26  Diſmilſſiar of Bills. 


taxed, unleſs cauſe ſhall be ſhewn to the 
contrary on that day ſe'nnight, or at the 
ſittings after term, This is Amere mo- 
tion of courſe, of which no notice is 
required; and if, after ſervice of the 
order upon the plaintiff's cler in cgurt, 
the plaintiff does not ſhew: cauſe againſt 
it, either by filing a replication, or ſtating 
ſome ſpecial cauſe to the court that the 
bill ought to be retained, the bill will 
ſtand diſmiſſed of courſe, without moving 
to make the order of diſeiſſion abſolute ; 
and hence ariſes the diſtinction between 
an order niſi, and an order to ſhew 
cauſe; if no cauſe is ſhewn againſt the 
order ui, it is abſolute of courſe; but if 
the order be to ſhew cauſe, and none is 
ſhewn, the party in poſſeſſion of the 
original order muſt move to make it ab- 


. 
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What is not - If a plaintiff takes exceptions to an 
proceeding with 


effect. " anſwer, and upon argument they are 


1 


Cauſe of retain- The uſual cauſe of retaining a bill 
ing a bill upon f | 1 3 L 
an order of dif upon an order of diſmiſſion after anſwer, 
miſſion, after ,*._ . . . 3 
anſwer by filing is by filing a replication on or before the 
a replication, - | | f day 
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day of ſhewing cauſe. This alone diſ- 
charges the order, without ſhewing it for 
cauſe in court; to this rephcation the 
defendant rejoins, and the bill is retained 
to the ſecond term next after the order 
ee csg og 5 
F oe er dirmint 

11 is Aheriteluuſt for retainining 4 Cauſe to retain 
bill, if. phinciFoan ſhow that other der ug ni oer 
fendants have not anfwered it, but then act anner. 
it muſt appear to the court that the 
plaintiff is proceeding with effect, to 
compel them by attachment, or other 
proceſs of contempt, to put in their an- 
ſwer, otherwiſe it is no reaſon why the 
cauſe ſhould not proceed ee the 
nee ho has „ £33 


114 


! is i Kkewiſe 2 REV to W That plaintiff. 
Saninlt! an order of diſmiſſion, that the tut upon bill 
plaintiff undertakes to ſet down his cauſe ——_— | 
upon bill and anſwer to be heard the en- | 
ſuing term. OM TORN 20tb 


5 Rong 1794s in; Scuc. MS, 


ini; it was nee as cauſe axuinſt ah One ofthe plain- 
order of diſmiſſion, that one of the plain- d fuviser fl. 
tiffs was dead, and that the ſurviving metal l. 
0 might be at liberty to file a | 
ſupple- 


" Diſwiſho on of, Bills. 5 


3 ee bill by making the heir at 

; 1 en . Party plaintiff theteto.  Brogk v. 
00 . 505 . Hm, Liber We 
. in eh 5 A+ F 125 1755 
f ſe 


11 3 happens, 1 that gl ng a rer 
plication upon an order of diſrhiſſion, i is 
merely to ſave the bill from being: 5 dit | 

miſſed, and that, upon conſidering the 
pleadings, it is found neceſſary to amend 
the bill; for this purpoſe it is a motion 
of courſe for leave to withdraw the repli- 
cation and amend the bill upon payment 
of the uſual coſts, 1. e. 1I. 136. 14d, but 
as this mode of proceeding is both ir- 
cuitous and expenſive, if it be adviſcable 
to amend the bill, and it can be ſhewn 
Material that the amendments are material, the 
amendments © allegation of counſel at the bar, ſtgtin g 
in nde of di. that it is neceſſary to the plaintiff's caſe 
mimon. that he ſhould amend; his bill, and that. 
the amendments ariſe out of the defen- 
dant' S anſwer, and that the plaintiff will 
undertake to file his amended bill within 
ſuch time as the court ſhall limit, this 
- has; been held ſufficient cauſe to retain 
the bill againſt, the order of diſmiſſion. 
VDuſſaux v. Sheppard, 27th. July, W in 
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* Where a replication is filed to dell —_—— 
the bill after the firſt order to diſmiſs it, cation, led to 
and the plaintiff ſhall neglect to proceed diſmiſs. 
further in his cauſe, .the defendant may, 
| after the next term, in which there ſhall 
5 be no proceeding on the patt of the | 
plaintiff, obtain the ſecond or liſt order 
| to diſiß the bill abſolutely, unleſs cauſe 


to the contrary on that "ay night. | 


4 ” ＋ N 4 9 , 
LIEES fiik "WP 7 L443 3 ; « "pet's 4414 


101. 


In order to retain the bill againſt the + ck allen 
ſecond” or final order. to diſmiſs it, a ar r Gnal order of 
plaintiff muſt ſhew the following cauſe, © * 
e that he will undertake to examine his 
"witneſſes i in the enſuing vacation, and to 

bring on his cauſe to a hearing in the 
"following term, not being hindered 'by 

the defendants, or any of them, and that 
3 publication ſhall paſs the firſt day of that 6 
| term; but in caſe the plaintiff ſhall make 

default in not bringing on his cauſe 

d a hearing, then that his bill ſhall ſtand 


” abſolurely <ifthilſed Without nern mo- 


tion 4121 140 7115 N 
. , 
Tik Nes 
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5 the? ſecond o or final order to diſmiſs it the final order 


5 to diſmiſs be ob · 
the bill be made in Eaſter term in 1 


country cauſe, the plaintiff, on account kf undrtdkes 
of the ſhortneſs of the vacation between os A TOY 


Eaſter term followings 


—— —— — — oe men nn 


30 Dijmiſten of . 


Eaſter and Trinity terms, ĩs to Unlefuke ? 
to examine his witneſſes in the long va- 


cation, and to hear his cauſe in Michael 


mas term following. In all other «caſes 
the plaintiff is to undertake to examine 
his witneſſes in the enſuing vacation, and 


to hear ws date in 1'the next term. ell 


1 k A 101 SN 


A plaintiff un But where a bind is under the pe- 
der the peremp - 1 55 . v0 

tory order of remptory order to diſmiſs his bill, and 
diſmiſſion, not 2 ; o * L . „„ | ; 
examining his does not examine his witneſſes in the 


witneſſes in the 


vacation, may enſuing vacation, he may nevertheleſs 


Aion the 1 apply to the court to enlarge publication 


bing tem. on the firſt day of the following term to 
the laſt day of the ſame term, ſo that his 
cauſe may be heard at the ſittings after 


- lowing term. 


that term ; but this cannot be done as a 
matter of courſe, as the court will expect 


a ſatisfactory reaſon to be given why the 
plaintiff has not examined his witneſſes 
purſuant to his eing. 


A benen otter The court being informed that ſeveral 


h 
ef Cauſes ſet down in the general paper, in 


n purſuarice of peremptory orders in which 
eee to hear judgment have not been 
ſerved, and; by reaſon of the number of 


cauſes in the paper, continued therein 


during ſeveral terms, without having 
been 


been called on, whereby the defendants 
are in dangęr of Jofing their coſts. by 
death gr/infplvency; it is ordered by the 
| court, that all ſuch cauſes now ſtanding 
in the paper, which ſhall not be called 
on during the preſent, or next Trinity | 
term, ſhall be continued in the paper of 
_ cauſes for the ſittings after Trinity term 
next, and be inſerted therein at the head 
of ſuch paper. And it is further or- 
dered by the court, that in future all 
cauſes ſet down in the general paper, in 
purſuance of peremptory orders, and in 
which ſubpænas to hear judgment ſhall 
not be ſerved, and that ſhall not be called 
on during the term in ſuch peremptory 
orders reſpectively mentioned, ſhall in 
like manner be continued in the paper 
of cauſes for the ſittings after ſuch term, 
and be inſerted therein at the head of 
ſuch paper. 12 May, 1795» in Scac. 


| Where a plaintiff files a 3 to Defendant ob. 


taining an order 


the anſwer, before the defendant obtains to diſmiſs after 


replication 

an order to dilmiſs, and the defendant piainti# omits 
h 

obtains it after the replication, the plain- una? 


tiff, in his order to retain his bill, under- vow 
taking to hear his cauſe in the next term, 
omitaghe. laſt as dies clauſe, namely, 
1 « that 


$56.5 15 
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ce that in default of heating his catiſe, 

purſuant to his undertaking, the bill ſhall 

ſtand diſmiſſed without further motion; 

and then, after the plaintiff has made 
default, the defendant muſt move that 
0 bill _ ſtand IP! rome ren 


: * © ** ! 3 


A general cauſe A . atria an order to = | 


e == miſs his bill for want of proſecution un- 
every bil. leſs cauſe; the plaintiff. ſhewed cauſe 
that the other defendant was become a 
bankrupt; and, upon the plaintiff's un- 
dertaking to file a ſupptemental bill 
againſt the aſſignees within a fortnight, 
the bill was ordered to be retained. 
Boycot v. Priddice; 11th Feb. 1784, in 
Scac. MS. | | 


The like. So in like manner if a cauſe has been 
under a compromiſe, and proceedings 

have been ſuſpended by the plaintiff on 

that account, upon an affidavit of the 

fact the court will retain the bill, as no 

delay in ſuch a caſe can be nputed + to 

the e | 


Bill by a fole | This court reſolved, in the caſe of 
aintiff, w 
afterwards be- Butler v. Daviſon and another, 27th of 


came a bank- 


rupt, diſmiſſed ms 1793 that defendant might diſ— 
mils, 


Difmiſion of - Bills. 
miſs, for! want of proſecution, à bill filed 
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with coſts for 
want of proſe- 


by a ſole plaintiff, even/ after the plain: cution. 


tiff had become bankrupt; and alſo, 
that if the bill appeared frivolous, or 
unfounded, they might diſmiſs it with 
coſts. o rllas v. Datuſon, in Chan. 17 go, 


was cited contra, where Lord Tharlow 
held, that the bankruptcy was an abate- 5 


ment, and that no ſuch order for diſ. 


miſſal could be made. But the court of 
Exchequer, nevertheleſs, relying upon 
Tait v. Garwick,' in Mich. Term 1786, 
and Bramhall v. Croſs, in Hilary Term 
1790, in this court; and, upon full con- 
ſideration of the circumſtance of bank - 
ruptcy, as affecting ſuits at law, decided, 
that the defendant was intitled to diſmiſs 


a bill ſo circumſtanced, and er - 


_ diſmiſſed: this bill with colts, n 
2111 001 D 

But urhere the plaintiff FRY alpine 

his dertificate, the court, upon produ- 


9 


cing it will diſmiſs the bill, but without 
coſts. Taitt v. Carwwick, 14th Nev,” 
1786. Liber Ordin. in Scac, 


But if he has 
obtained his 
certificate, then 
without coſts, 
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Bill not 5 Jable for Want of 


een, 2M 
l 1 01 elt lie hs J. 
Bill to perpetu- 
— Bil to n the teſtimony of - 
ny of witneſſes L X witneſſes to a will cannot be diſ- 
<0 aW. 


miſſed if the defendant does not diſpute 
the validity of the will, but only puts 
the plaintiff upon proving its due exe- 
cution. Proof being made of that the 
end of the ſuit is anſwered, and the de- 
fendant is paid liberal coſts to be taxed, 
as in the caſe of an heir at law diſinhe- 

rited. 


Bill to examine If a bill is exhibited to examine wit- 
Itne lies 777 FOR, £ 0 . 
perpetuam rei neſſes in perpetuam rei memoriam, to which 


py the defendant-appears, when the witneſſes 
are examined, and their depoſitions filed, 
the plaintiff is bound to yy ches defen- 
dant his taxed coſts. Traleh 


la bil to r the teſtimony 


t the C ſti- © . 5 " 
— 2 of witneſſes, and for relief, Mr. Burton 


nefſes, and cat moved, on behalf of the plaintiff, that 


relief, upon | . 
friking out the ſo much of the order of the 23d of Ja 


rayer of relief, 8 
pt . 1790, as directed the plaintiff's 
againſt an order ; 5 | bill 
of diſmiſſion. 55 | 


4 Las we 6 
© ; 


Bills not diſmiſſable, Cc. 


bill to be diſmiſſed with coſts, for want 


of proſecution, might be diſcharged. 
Mr. Richards for the defendant argued, 


chat as the bill prayed relief as well as 


to perpetuate the teſtimony ef witneſſes, 


it was a bill liable to be diſmiſſed, and 
cited 2 Ventris, '350, and Roe v. Ganſell, 
3 Atkyns; but, nota, by the Regiſter's 


book, there the Chancellor only gave 
coſts ; upon which the court ordered, 
that on the plaintiff's ſtriking the prayer 
of relief out of the bill, and paying the 
coſts of the diſmiſſal, and of this appli- 


cation, the bill ſhould be retained. Lord 


Cardiff v. Jobn, at Serjeant's-1nn Hall, 


26th Feb. 1790. MS. 


35 


So in the caſe of an interpleading bill, pill of inter« 


upon the bill being filed, with the uſual pleader, 


affidavit, and the money brought into 
court, an injunction iſſues to reſtrain the 
parties from proceeding at law againſt 
the plaintiff until the right be deter- 
mined, Upon motion to diſmiſs this 
bill by one of the defendants, Mr. Ri- 
cbards ſhewed cauſe that this was a bill 
of 3 and that the plaintiff 
8 


was Proceeding to compel an anſwer 


from the other defendant; the bill was 


7 ordered 


365 


Bills not dijmiſſable, &e. 


ordered to be retained. 22 v. 
French, * Feb. 1787, in Scac. MS. 


Fill ofdiſcovery. A bil Fr SGorery only is never dil. 


miſſed. Aſter the plaintiff has had the 
benefit of the diſcovery, and the time 
for taking exceptions to the anſwer: is 

expired, z. e. after the firſt four days of 
the term next after the coming in of the 
anſwer, the defendant may of courſe 
apply to the court to be paid his coſts, 
ſuggeſting that the bill is for a diſcovery 
only, and that the plaintiff hath had the 


benefit of it. M. B. The anſwer cannot 


be read at law as evidence, without pro- 
ducing an office-copy of the bill. 


D. 


1717710 ecies ei. 


(29% 3 


| Nine of Engliſh Informations 


N Engliſh information exhibited In what cafe it | 


in this court ſolely in the name of 


the Artorney-General, on behalf of his 
Majeſty, cannot be diſmiſſed by a defen- 


cannot be diſ- 
— for want 


of proſecution, 


dant for want of proſecution, or, in the 
more technical language of the court,, 


can a defendant. obtain an order to go 
without day for want of the Attorney- 


| General's proſecuting his own informa- 


tion; and, analogous to this privilege of | 
proſecuting the King's ſuit, is the prac- 


revenue; for there, though the defen- 


dant's bail may be diſcharged, if the 


tice which prevails upon informations in 


Attorney-General does not proceed 


againſt him within a limited time, the 
information is ſtill in force againſt the 


Principal; and-it was never known that 
the Attorney-General proceeded to re- 


cover the penalty agaiaſt the principal - 


after his bail were diſcharged. But this 


practice appears by the Regilter's book, 


to have been ſettled in two inſtances; 


firſt, in the year 1734, upon argument, 


D'3 and 


—— 


—— u— — — —— — 


* * 
— —— 


——j— — — — 


—— ot 4 


OS 


RIG 


Engliſh Informations. 


and then in the year 1745, probably 


upon the authority of the former caſe. 


The entries in the Regiſter's minute 


books are as follow: 


zh zue. TY 
dtorney-General V. Ambler. 


« Mr. Clarke ſhews cauſe againſt the 
order of diſmiſſion of the 24th of May 
laſt, that the information was in the Attor- 
ney-General's own name.” Mr. Bunbury 
and Mr. Webber for the defendant, 
Cane allowed. 


1 3th ids 174 5. 
5 General v. Griffith. 


« Mr. Attorney - General ſhews cauſe 


againſt the order of diſmiſſion, that one 


of the defendants being dead Mr. Attor- 
ney will revive, but that the defendants 
cannot move to diſmiſs an information 


where the intereſt of the crown is con- 
cerned; and therefore praying that the 


order may be diſcharged. Order 675 
Nov. inſtant read,” Ordered. T 


Where 


he, PA of @ © ap 


AA A Fr 


Engliſh Informations. ; | 39 


Where the information is exhibited in in mie wh it 

the name of the Attorney-General, with miſſed. 

a relator, the defendant may obtain an 

order that he may be at liberty to go 

without day for want of proſecution; 

and in an information of this kind it is 
ſubject to the ſame rules of diſmiſſal as 

have been before treated of upon the 

diſmiſſion of bills for want of ' proſe- 
cution. „ 
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Replications and Rejoinaers. 
CISHTTROR! een enn 


8 


EE replication is the plaintiff's 
anſwer or reply to the defendant's 
plea ar anſwer, and it may either * ge- 
neral or ſpecial. 
A 3 is an averring or 
enforcing the allegations in the bill, and 
an. avoiding or denying the matters in che 
anfſwer. 


A ſpecial replication _ putteth ſome 
part of the bill in iſſue, and ſo much of 
the defendant's anſwer as relates to that 
part of the bill; and in that caſe wit- 
neſſes are to be examined only to thoſe 
parts, and not to any other part of the 
bill or anſwer. As, for inſtance, in a 
bill for tithes, if the plaintiff has .made 
his bill too general, and is apprehenſive 
that he has thereby demanded payment of 
ſeveral ſpecific ſpecies of tithes, which he 
cannot ſupport by proof, he may wave 
them by a ſpecial replication, and fave 

the 


Replications and Rejoinders. 55 


the colts of his bill being diſmiſſed at the 
hearing as to thoſe ede 


e form of a 
1 term in pra 1 Nees fo 


year of the reign of King tion. 
ri Gs the Third. 5 Ft 


fy 5 Filed 124} Nov. 1793. 
Quite Fowler. 


e PSS of A. B. 3. plain, 
to the anſwer of C, D. de- 
benden. 98 


ff 7 3 7 The ale aper n 
** reſerving: to himſelf all benefit of 
exception that may be had and taken to 
the anſwer of the ſaid defendant; for and 
by way of replication thereunto faith, 

that he, this repliant, doth, in and by 
this his replication, wave his demands of - 
_ tithes of vo, and lamb, and likewiſe of 
Eafter offerings demanded by his bill, and 
in the ſaid defendant's anſwer mentionedz 
and doth in no ſort inſiſt thereupon, or 
require or intend any examination of 
witneſſes in this cauſe gf or concerning 
the ſame, and only inſiſteth upon his 
other demands made in and by his ſaid 
| | | bill; 
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Replications and Rejoinders. : 


bill; and that he doth and will aver, ju- 
ſtify, maintain, and prove his ſaid bill, as 
to all the demands therein contained 


(except as to ſuch demands as are herein 
before waved), to be juſt and true, cer- 


tain, and ſufficient in the law to be an- 
ſwered unto by the ſaid defendant; and 
that the anſwer of the ſaid defendant is 
very untrue, uncertain, and inſufficient 
in the law to be replied unto by this re- 
pliant for divers manifeſt errors and 
uncertainties therein contained, without 
that, that any other matter or thing in 
in the ſaid replication contained, mate- 
rial or effectual in the law for this re- 
pliant to reply unto, and not herein and 


hereby well and ſufficiently replied unto, 


confeſſed or avoided, traverſed or denied, 


is true: All which matters and things 


this repliant is ready to aver and prove, 
as this honourable court ſhall award, and 
prayeth as in and by his ſaid bill he hath 


already e e as e 
* 
. 6. 


A SE HORROR muſt be dere 
by counſel. 


| Special 


Replications and Rejoinders. | 43 


Special replications, with all their Special repllea- 
conſequences are now out of uſe, and the = out of ue. 
plaintiff is to be relieved according to 
the form of the bill, whatever new mat- 
ters may have been introduced by the 

defendant's plea or anſwer. Prac. Reg. 

315. _ on Plead. _ 


But if the plointif conceives, from 1nfteadof which 
any matter offered by the defendant's nd erp ry® bill. 
plea or anſwer, that his bill | is not pro- 
perly adapted to his caſe, or that he can- 
not ſubſtantiate ſome part of it by evi- 
dence, he may obtain leave to amend the 
bill, and ſuit it to his caſe, by ſtriking 
out a part of it, or otherwiſe, as he ſhall 
be adviſed. To this amended bill the 
defendant may make ſuch defence as he 
ſhall think proper, whether required by 
the e to e 1 it or not. 


A rh heving put matters in his Replication 


containing new 
replication which were not contained in matters not in 

the bill, defen- 
the bill, and which the plaintiff knew of dant pleadedand 


at the time of exhibiting the bill; the ee ee. cw: 
defendant pleaded and demurred to the . 
replication,” which the court allowed _ 


1 Ch, Rep. 259. 
Michaelmas 
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Replications and Rejoinders.” 


Michaelmas term, in the 34th 
1 5 George the Third. i e 


Filed 1200 Nov. 753. 


Fei. 

The en of A. B. 8 
tiff, to the anſwer of C. . 
defendant, mu in to wag par 

_ tiff's bill. | | 


| c Tot hire 7 as PIR faving and 
reſerving to himſelf all and all manner of 
bene fit and advantage of exception to the 


many errors, uncertainties, and inſuffi- 


_ ciencies, of the ſaid anſwer, for repli- 
cation thereunto faith; that he doth and 
will aver, juſtify, maintain, and prove 


his faid bill to be juſt and true, certain 
and ſufficient in the law to be anfwered 


. unto by the ſaid defendant ; and that the 


anſwer of the ſaid defendant is very un- 
certain, evaſive, and inſufficient in the 


law to be replied unto by this repliant: 


Without that, that any other matter or 


thing in the ſaid anſwer contained, mate- 
rial or effectual in the law to be replied 
unto, and not herein and hereby well 


Replications and Rejoinders. 


and ſufficiently replied unto, confeſſed or 


avoided, traverſed or denied, is true: 
All which'matters and things this repliant 
is ready to aver and prove, as this honour- 
able court ſhall award, and humbly prays 
as in and by his faid bill he hath already 
3 


This nde is not hand by 


_ counſel; but is filed by the plaintiff's 


clerk in court, purſuant to the inſtruc- 


tions of his client, and then delivered 
over to the adverſe clerk in court, in 


order that he may copy it, and file a re- 
joinder thereto. 


One replication i is ſufficient to Nerat 8 


the defendants therein, and though they 


_ . by different clerks 1 in court. 


If the plaintiff does not reply during Replication - 
muſt be filed in 
term, or within 
two days after 
the ſittings. 


the term, or at leaſt within two days 
after the fittings, the defendant is not 
obliged in ſtrictneſs to accept it, or join 
in commiſſion that vacation, neither can 


che plaintiff iſſue a commiſſion ex parte. 9 


of 


Ore 1 


ſufficient to ſe- 
anſwers in the ſame cauſe, by naming all veral anſwers. 
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= - Replications\ and Rejoinders, - 
Plaintif may, If the plaintiff would reply to ſome of 


on motion, have 


leave to reply to the defendants anſwers before the other 


* defendants have anſwered, he may, upon 
— oit"r motion, have liberty to reply to ſuch of 
the anſwers as he ſhall be adviſed, with- 
To rw out prejudice ; but as tithe cauſes are 
withoutmotion. Conſidered as ſeparate cauſes againſt each 
defendant, the plaintiff may reply, and 
proceed to hearing againſt ſuch of the 
defendants as he thigks * without ſuch 


motion. 3 


Replication, in n this caſe Mr. Richards moved for 
— and obtained an order to withdraw the 
new ans Ale: replication, and amend the bill, by ſtri- 
King out every demand therein (except 
the tithe of agiſtment), on payment of 
coſts occaſioned by ſuch demands, to be 
taxed, and undertaking to reply imme- 
diately. Turner v. Williams, 27th . 


7p F, in Scac. 


Not 8 wa — W At. - fg; diſclaims, the | 
ſwer. E | plaintiff 1 1s not to. reply. | Prac. Reg. ö 


141. 3 Atkyns 582. 


In what cafe a Though the plaintiff. happens to need 
replication is . 8 . | 

neceſſary, no Witneſs on his part, yet it may be 

ſometimes neceſſary to reply, and put 

| the 


— 


. 


| Replications and. Rejoinders. . — 


the defendant upon proof of the matter 
in his anſwer, as if he confeſſes the 
matter alledged by the Plaintiff, but ſets 
out ſome further matter in bar. Prac. 
| _ _ 


T hi plainiff & ſet down his cauſe to be Replication * 
heard upon bill and anſwer, and had a rehearing. 
decree againſt the defendant by default, 
and when the defendant came to ſhew 
cauſe againſt the decree it was altered in 
his favour, The plaintiff petitioned to 
rehear the cauſe, and at the rehearing 
prayed leave to reply to the defendant's 
anſwer, and had de paying coſts. Eg. 

Ca. Ar. 4 3. | 


If the - plaintiff replies to the FOR — to 
dant's plea, he thereby admits the plea 
to be good, if it be true; and the vali- 
dity of it can never afterwards be con- 
ſidered, but only the truth of it, as the 
defendant proves it, or the plaintiff diſ- 
proves it, at the hearing. Preced. in 
Ch. 58. 


NM. B. It ſometimes happens that, aſter 
a en is filed to the anſwer of one 


amongſt other ene that the plain- 
tiff 


6 


4 | Replications and Rejuinders. 


tiff diſcovers it is neceſſary to examine 


ſuch defendant as a witneſs; in that caſe 


the plaintiff may move to withdraw the 


replication, and examine ſuch defendant 


as a witneſs ſaving juſt exceptions; but 


then the plaintiff can have no decree 

againſt this defendant. 

Replication „ Where by miſtake a replication has 
Ke ure ro not been filed, and yet witneſſes have 
been examined, the court has permitted 


the replication to be filed nunc pro tunc. 
Maſely 296. 


1 It is a part of the 6th e rule of 


defendant i 
rejoin gras, the court, that every defendant taking 


out or craving a commiſſion is to rejoin 
gratis. 


Aker excepti- It is likewiſe a part of the 15th ge- 
2 commiſſion to neral rule of the court, that if, Uuporr ar- 
hens guing exceptions, they ſhall be allowed, 
and the defendant ruled to anfwer, and 
| thall put in his anſwer within eight days, 

he is allo to rejoin gratis. 


- Theſe rules having been made with a 
view to prevent further delay to a plain- 
tiff i in the proſecution of his ſuit, by re- 

quiring 


9 
0 
0 


of 
a 


vw. FT  o® OW VE” 


of A. B. lately. made and filed to your ed 


f — 
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quiring a defendant. to rejoin gratis in 


certain caſes, almoſt unavoidable i in his 
defence, it rarely happens that a ab pæna 


inen ed Fompel a e to rejoin. 


unge the Third, * pl >C D, greet- Form of a ſub- 


F@ena to rejoin. 


ing: we command and ſtrictly injoin 


you that, all excuſes apart, you appear 


before the Barons of our Exchequer at 


Weſtminſter, on the day of 
next, to. rejoin to the replication of A. B. 


lately made, and filed to your anſwer; 
and this in no wiſe omit, under the pe- 


nalty of 100l. which we ſhall cauſe to be 
levied upon your goods and chattels, 


lands and tenements, to our uſe, if you 


neglect this our preſent command: 
Witneſs, &c. 


N B. No indorſement is v equi Ired _ indorſement 
upon this writ like that upon a ſubpæna 


to appear; but the following label is an- 


nexed: 


To c. D. to rejoin to the replication | But the follows 
mo annex * 


w 


_ a £ oy a 
4 # 41 * (wv 8 
ei 22 


Vow II. ad to Ri This 


> 
. 


How ſerved. 


Replication and Rejoinders. 


This writ may be ſerved either by de- 
livering the label to the defendant per- 
ſonally, ſhewing him at the time of ſer- 
vice -the body of the writ under ſeal ; or 


by leaving the writ under ſeal at the 


If, on ſervice, 
defendant ne- 
glects to rejoin, 
on filing an ab- 


fidavit of ſervice 


plaintiff may 
proceed in his 
cauſe, 


Rejoinder, what. 


defendant's dwelling-houſe, or place of 
abode, with one of the og 


If a defendant, on Stele of this writ, 
either refuſes or neglects to rejoin, the 
plaintiff, on filing an affidavit of ſervice, 


may proceed in his cauſe as if the t 
dant had A e e e 


The rejoinder muſt purſbe and con- 


firm the anſwer, and muſt ſufficiently 


avoid or traverſe every material point of 
the replication. A rejoinder being filed 
to the replication the cauſe is at iſſue, 
and the parties may proceed to the exa- 
mination of witneſſes, to ſupport the facts 


5 alledged by the pleadings on each ſide. 


Form of a re- 
joinder. : 


Michaelmas term in the 34th 


year of the reign of King 


e, the Third. 
F iled 1365 Wo 1794. 


F. owler. 
The 


wa 


Replications and Rejoinders. 
The rejoinder of C. D. defen- 


dant, to the replication of A. B. 


_ complainant. 


This defendant, faving and reſerving 


to himſelf all benefit and advantage of 


exception to the uncertainty and inſuffi- 
ciency of the ſaid replication, for rejoin- 
der to the fame doth fay; in all and every 
matter and thing as in and by his ſaid 
anſwer he hath ſaid, he doth and will 
aver, juſtify, maintain, and prove his ſaid 
anſwer in all and every matter, clauſe, 
ſentence, article, or allegation, therein 


contained, to be juſt and true, certain 


and ſufficient in the law to be replied 


unto; in ſuch ſort, manner, and form, as 
in his ſaid anfwer the ſame are moſt truly 


ſet forth and declared; and that the ſaid 
replication is very untrue, uncertain, and 


inſufficient in the law to be rejoined 


unto by this defendant : Without that, 
that any other matter or thing in the 
ſaid replication contained, material or 


effectual in the law to be rejoined unto 


by this defendant, and not herein and 


hereby well and ſufficiently rejoined unto, 


confeſſed or avoided, traverſed or denied, 


is true: All which matters and things 
; | E + - this 


Ir 


52 


The replication 
of the Attorney - 
General muſt be 


Replications and Rejoinders. 


this defendant is ready to aver and prove, 
as this honourable court ſhall award, and 


prayeth as in and by his ſaid anfwer he 
hath already prayed. . 


Where the Attomey-Genend mo 
an Engliſh- information on behalf of his 


ned by him. Majeſty, or at the relation of any other 


Form of his re. 
- plication. 


perſon, the W muſt be _ by 


him. 


The 1 of Sir TE Scott, 


knight, his Majeſty's Attorney- 

General, on behalf of his Ma- 

jeſty (or at ' the relation of 

J. T.), informant, to the joint 

and ſeveral anſwers of A. B. 
and C. D. defendants. 


: The faid repliant, faving to himſelf all | 


benefit and advantage of exception to the 
untruths, uncertainties, and imperfections 
contained in the anſwers of the ſaid de- 
fendants, for replication thereto faith, 
that all and ſingular the matters and 
things in this repliant's information con- 


tained are true, as the ſame are therein 
alledged; and that the anſwers of the 


faid defendants, in all the material points 
and 


| Ib fry ma' oe: moe. am a EE 


| Replications and Rejoinders. 


and allegations . thereof, touching and 


concerning this repliant, are very un- 
true, uncertain, and inſufficient in the 
law to be replied unto by this repliant: 
Without that, that any other matten or 
thing in the ſaid anſwers contained, ma- 


terial or effectual in the law for this re- 


pliant to reply unto, and not herein and 
hereby well and ſufficiently replied unto, 


confeſſed or avoided, traverſed or denied, 


is true: All which matters and things 
this repliant is ready to aver and prove 
as this honourable court ſhall award, and 


prayeth as in and by his ed es 
he bath d prayed, 


N geott 


Eq + Productiou 


Production and Inſpection of Deeds 


and Matters of Evidence, pre- 
vious to the Examination of 


Witneſſes, and at the Hearing. 


Party defirins I F, in the courſe of proſecuting a ſuit in 
the production 


of a deed, &c. this court, 1t 1s. diſcovered that one 
_ muſt ſhew he 


has a direQt and party poſſeſſes evidence contained in ſome 
reſt in it. deed or document, of which. the other 
| would avail himſelf of an inſpection pre- 
vious to the hearing, and applies to the 

court by motion in a ſummary way, that 

ſuch an inſtrument may be produced for 

his inſpection, unleſs he can ſhew that he 


has a direct and immediate intereſt in the 


production of 1 It, the court will not grant 


the motion. 


Where a defendant, by his anſwer, 


admits that he has certain deeds in his 


cuſtody which he is ready to produce for 


the inſpection of the plaintiff, upon no- 
tice given of this motion, and reading 


the admiſſion out of the defendant's an- 


ſwer, the court will accordingly order 
the 


Production and ' Inſpetion of Deeds, „„ 


the inſpection in the hands of the clerk in 
court, agreeably to that ſubmiſſion. But 
where the defendant admits by his an- 
| ſwer that he has certain deeds in his cu- 
ſtody for which the bill ſeeks a diſco- 
very, and which he ſubmits to produce as 
the court ſball direct, in this caſe the court 
will enter fully into the matter, and be 
fatisfied that the defendant cannot be 
prejudiced thereby, before they will or- 
der me a e ; | 


It was ee, by Mr. Solicitor- General In what caſe the 
for the plaintiff, that the defendants might is — 
produce the exhibits marked A. and B. ht. 

proved on their behalf, at the examina- 
tion of witneſſes for the inſpection of the 
plaintiff 's ſolicitor, with liberty to take 
copies or extracts thereof at the expence 
of the plaintiff. Publication had paſſed 
in the cauſe previous to this motion, and, 
in order to identify theſe exhibits, the 
_ depoſition of one Lawrence, a witneſs for 
the defendants, was offered to be read; 
but Mr. Macdonald and Mr. Lloyd, for 
the defendants, objected to the reading 
of this depoſition upon making an inter- 
locutory order before the cauſe was 
heard; and there being no Precedent for 
| E4 it, 


F Produdtion and I Wehn 


it, the objection was allowed. It was 


then ſtated by an affidavit, that the ex- 


hibits in queſtion were two books which 


belonged to the late vicar (the plaintiffs 8 
immediate predeceſſor), upon whoſe 
death they caſually fell into the hands of 
ſome of the defendants, in whoſe cuſtody 


they then were; and it was inſiſted by 


Mr. Solicitor General, that the preſent 


vicar had a property in thoſe” books as 
having been found in the vicarage-houſe 
on the deceaſe of his predeceſſor ; that 
they were evidence of a deſcendable na- 
ture, which the plaintiff was bound to 


tranſmit to his ſucceſſors; and that the 
poſſeſſion which the defendants claimed 
to have in theſe books was merely caſual, 


and not in the relation either of executor | 
or adminiſtrator to the deceaſed vicar: 
the court, however, made a rule to ſhew 


cauſe the firſt day of the following term. 


But on the next day, viz. the 71h of De- 


cember, the Solicitor-General obtained an 
order for leave to file a ſupplemental af- 


fidavit to the purport of that depoſition, 
which was refuſed to be read upon the 
original motion. And now, on the 2975 


of January following, Mr. Solicitor-Ge- 
neral moved to make the order abſolute, 


upon 


of Deeds, &c. 


upon reading the original and ſupple- 
mental affidavits. And upon ſhewing 


cauſe, the counſel for the defendants - 


- contended, that the books in queſtion 
were their property, and founded a part 
of their defence; and that it was con- 
trary to all the rules of practice to call 
for an inſpection of exhibits proved in a 
cauſe out of the hands of a party who 


had ſo proved them previous to the 


hearing of the cauſe; and that in caſe an 
iſſue ſhould be directed, the plaintiff 
would have the full benefit of them, 
under the general order which directs 


each party to produce all books, papers, 


&c. in their cuſtody. For theſe reaſons, 
and as no precedent could be produced 


in fapport of the nnn the court 
diſcharged the order. Ogle v. Eari 


OP e you bebo in Ee; > HOG 


$7 


* was moved, Sat. che adde Corporation, ah 


who were truſtees for a charity, might 
produce their books and writings re- 
lating to the truſt, and which they con- 
feſſed in their anſwer; and that they were 
ready to be produced as the court ſhould 
direct: but per totam curiam denied; for 
though the information was againſt the 
body, 


truſtees of a cha- 
rity, not obliged 
to produce their 
books relating 
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TT Production and Inſpection 


body, yet it was only as they were 


truſtees, and not as a corporation, and 


this being their private evidence, they 


ſhall not be obliged to diſcover it; and 


it is not like the caſe of corporation- 
books, or court- rolls, which are of a 
public nature; and Baron Comyns ſaid, 


that is was the opinion of Lord Trevor, 
that where the diſpute about the cuſtom 
of the manor, &c. is between the lord 


and a ſtranger who conteſts any of the 
cuſtoms of the manor, there the lord 


ſhould not be obliged to let him have the 
inſpection of the rolls; becauſe it was his 


private evidence; but if the diſpute is 
between two copyholders, or between a 
copyholder and the lord, he ſhall produce 


the rolls, and permit copies to be taken 


thereof. The Atiorney- General, at the re- 


lation of Jackſon, v. The City of Coventry, 


10th Nov. 1730, in Scac. Bunb. 290. 
Motion to in- Dr. Egerton, Biſhop of Hereford, who 
— preferred a bill for tithes againſt his 


„ brother the Duke of Bridgwater, and ſe- 


caſe denied. | | 
veral tenants of his manor, moved to 


have an inſpection of the court-rolls of 
the manor, to ſee what proportions they 


paid of a modus infiſted on; but denied 


per 


rok Wd jth 


92 — ms — — — 28 os 


Ft 


. A = © 
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per totam curiam. The Biſhop of Hereford 
v. The Duke of Bridgwater, 20th June 
N _ in Seae. A 069: | 


1 Was „ Nor Mr. Scott fon the Documents or- 
plaintiff, that the defendant might leave dss 75 
in the hands of his clerk in court the fer che — 
ſeveral receipts mentioned in his anſwer, oo OT 
and alſo a ſurvey of the rectory of II- wr. 
derton therein alſo mentioned to be in 
his cuſtody, for the inſpection of the 
plaintiff; and that the ſame might be 
produced at the commiſſion for the exa- 
mination of witneſſes, and alſo at the 
hearing. This application was grounded 
upon the privity there was between the 
plaintiff, as rector, and the defendant as 
tenant. of his glebe ; and it was oppoſed 
upon the general principle, that one 
party ſhall not be permitted to call for 
evidence out of the hands of the other. 
But, per curiam, where a party can ſhew 
that he has an intereſt in the document 
called for, the court will compel a pro- 
duction of it. In this caſe the defendant 
ſtates himſelf by his anſwer to be a te- 
nant of the glebe lands belonging to the 
plaintiff, which ſhews a privity between 
them as landlord and tenant, and there- 
| fore 
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In what cafe : 
refuſed with 


Production and Inſpetion „c. 


fore the receipts ought to be produced ; 
and the ſurvey, being of a public nature, 
containing the boundaries of the whole 


| pariſh, that muſt alſo be produced; and 
the production was ordered accordingly. 
Smith v. Ilderton, rad n ee Be | 


Scac. 2 N 
The da put in A an- 
ſwers; the defendant Sheppard. now 


moved, that the other defendant Wil. 


fire, might leave with his clerk in 
court certain deeds mentioned in his 


anſwer, for the inſpection of the defen- 


dant Sheppard. Mr. Wooddeſon, for the 


defendant Wilſbire, oppoſed this motion 
as new and unprecedented ; and the court 
refuſed it, and ordered the defendant 
Sheppard to pay the coſts' of this appli- 


cation. Dufſaux v. Sheppard, 24 March 


1793, in Scac. "MS. 


Commiſſion 


PI 7 0p 


Commiſſion to Examine Witneſs. - 


; clerk in court for the plaintiff 

applies to the cletk in court for 
the As to join in commiſſion for 
the examination of witneſſes, and when 


Joining in oom · 


miſſion. 


each is furnifhed with the names of four 


commiſſioners, their additions, and places 
of abode, the clerk in court for the 


plaintiff names the firſt commiſſioner in 


his liſt; then the defendant's clerk in 
court names the firſt commiſſioner in his 
liſt; and fo alternately in the order they 


ſtand in each reſpective liſt, until each 


of them hath named four commiſſioners; 


and after conſulting their clients in the | 
buſineſs, the plaintiff's clerk in court 


proceeds to ſtrike out two of the com- 


miſſioners named for the defendant, and 


the defendant's clerk in court ſtrikes out 


two of the commiſſioners named for the 
Plaintiff, , and the remaining four are ap- 


pointed the commiſſioners. At the ſame 


time the defendant's clerk in court ſigni- | 
fies to the plaintiff's clerk in court to 


which of the commiſſioners for the de- 
| fendant 
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62 | Commiſſion ty Ekamine Witneſſes. 


fendant, or to whom. elſe, notice of exe- 


cuting the commiſſion is to be given. 


Where there are Where there are ſeveral defendants 
ſeveral defen- 


dants who em- Who appear by different ſolicitors, and 


ploy different 


folicitors, each have different intereſts to ſuſtain in proof, 


defendant may 


have one com» in that caſe the / plaintiff is intitled to 
have two commiſſioners aſſigned him on 


miſſioner. 


his part, and the defendants to have one 
commiſſioner each on their part. But 
in cauſes thus circumſtanced, the plain- 
tiff ſometimes conſents that each defen- 
dant ſhalf have two commiſſioners; ſo as 
to prevent the poſſibility of being diſap- 
pointed in the execution of the commif- 
fion, by the ſtckneſs, or neceſſary ab- 
n ah a commiſſioner. | 


No commiſſion | By the 25th geben! rule of this court, 
to examine wit 
neſſes to be ex- NO commiſſion to examine witneſſes is to 


ecuted in Lon- 
or within” DE executed in' London, or within ten 


t iles theres SN 1 3 IS 
of, without © Miles thereof, without leave of the court 


teave of the firſt had, upon an affidavit of the ina- 
bility of a witneſs to - travel, or other 
ſpecial cauſe, otherwiſe depoſitions ſo 
taken are to ſtand 5 2 e ops 


Province of the T us nord Chief W and the reſt 


examiners to 


examine in of the Barons * the coif, have each of 
them 


cauſes 


tt |" 


V 


«ak 


ad a a: 


N Commiſſion to Examine WWitneſes. 


them a ſworn examiner duly authorized, 1 
whoſe office it is to examine all witneſſes 2 | 
it. 


in cauſes ariſing in London, or within ten 
miles thereof; but witneſſes may be ex- 
amined before a Baron, though the cauſe 
may ariſe in the moſt remote . of 
the kingdom. | 


George, &c. To our beloved A. B. Commiſſion to 
C. D. E. F. and G. H. greeting: Know neties. 


ye, that we give to you, or any two or 
more of you, full power and authority 
to examine certain witneſſes upon inter- 
rogatories to be exhibited before you, 
or any two or more of you, as well on 
the part of complainant, as on 
the behalf of | defendant, and 
therefore we command you, that at ſuch 
day and place, or days and places; as 
any two or more of you ſhall appoint, 
you, or any two or more of you, do 
ſummon the ſaid witneſſes to appear be- 
fore you, and do carefully examine them, 
and every of them, each ſeparately by 
himſelf or herſelf, upon the ſaid inter- 
rogatories, on their reſpective corporal 
oaths to be by them ſeverally taken on 

the holy goſpels of God before you, or 
__ two or more of you, and do take 
their 


fame, taken i in form aforefad, befo re the 


| Connilſ on to Examine Witnel ſes. 


Wen 


their depoſitions thereupon, and ingrals 


them on parchment, and do end the 


Barons of our Exchequer at ale her 
(the return J, cloſed up under ee 


and ſeals of. any two or more 9 f, Jou, 


with the faid i interrogatories, and | this writ: 
And we further command, that before 
any one of you ſhall proceed to admi- 


niſter an oath to any of the faid witneſſes, | 
or to examine any of them, „or be pre- 
ſent at any ſuch examination, you ſhall 


take the oath firſt mentioned in the ſche- 
dule hereto annexed: And we give to 
you, and every of you, full power and 


authority, jointly or ſeverally, to admi- 


niſter the ſaid oath on the holy goſpels 


of God to the reſt, or to any other of 
you: And we further command, that the 
perſon or perſons who ſhall ſerve as 


clerk or clerks, to take, write down, 
tranſcribe, or ingroſs, the depoſitions of 
the witneſſes to be produced before and 
examined by you, or any of you, by 
virtue of theſe preſents, ſhall, before he 
or r be Permitted to ſerve. as ſuch 


* When 2 05 ines in Tater f. ferm, 


returnable in Trinity term, ten days notice are 
ſufficient. 


3 


Commiſſion 10 Examine Witneſſes. 


clerk or clerks as aforeſaid, or to be pre- 
ſent at the examination of any witneſſes, 


take the oath laſt- mentioned in the ſaid 


ſchedule; and we give to you, and every 


of you, full power and authority, jointly 


or ſeverally, to adminiſter the ſaid oath 


on the holy goſpels of God corporally to 


ſuch clerk or clerks (provided that the 
above- named hath fourteen 
days notice given to him of the day and 
place of your firſt ſitting about the exe- 
cution of theſe preſents). Witneſs, &c. 
By the Barons, | 

1 5 Eliot. 


The commiſſioner's oath. 


| You ſhall, according to the. beſt of 
your ſkill and knowledge, truly, faith- 


fully, and without partiality to any or 


either of the parties in this cauſe named 
in the commiſſion hereto annexed, take 
the depoſitions of all and every witneſs 
and witneſſes who ſhall be produced be- 
fore and examined by you and the other 
commiſſioners named in the faid com- 
miſſion, or any of them, upon the in- 
terrogatories now produced and left with 
you; and you ſhall not publiſh, diſcloſe, 
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Commiſſion to Examine Witneſſes, 


or make known'to any perſon or perſons 
whatever (except to the clerk or clerks 


who ſhall be by you employed and firft 


ſworn to ſecrecy in the execution of the 


faid commiſſion), the contents of all or 
any of the ſaid depoſitions fo to be taken 
by you and the other commiſſioners 
named in the faid commiſſion, 'or any of 
them, until publication in the ſaid cauſe 


' ſhall paſs by rule or order of the court 


of Exchequer. So wap you God.” 


* * . 4 *3 


The clerk's oath. 


' You ſhall truly, faichfully, 2 
out partiality to any or either of the 
parties in the cauſe named in the com- 
miſſion hereto annexed, take, write down, 


_ tranſcribe, and ingroſs, the depoſitions 

of all and every witneſs and witneſſes 
who ſhall be produced before and exa- 
"mined by the commiſſioners, or any of 


them named in the ſaid commiſſion, as 
far forth as you are or ſhall be directed 
and employed by the ſaid commiſſioners, 
or any of them, ſo to do: And you ſhall 
not publiſh, diſcloſe, or make known to 

any perſon or perſons | whatever, the 

contents of all or any « the ſaid depo- 

; ae fitions 


* 
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ſitions ſo to be taken, wrote down, tran- - 
ſcribed, or ingroſſed, by you, or whereto 
you ſhall have recourſe, or be any ways 
privy, until publication in the cauſe ſhall 
paſs; by rule or order of the court of 
RODEO So help you God. 

T 10 e may ie either by Commiſſion to 


examine wit- 


the order of the court, or by the fat of neſſes iſſues ei- 
| ther by order of 
one of the Barons; but the moſt uſual court, or the 
way of iſſuing the ordinary commiſſion © * me 
to examine witneſſes 1s by the authority 
of the latter. Care ſhould be taken that 
it ſhould name all the parties who are at 
iſſue, and on whoſe behalf the exami- 


nation ls to be made. 


By the 22d general rule of the court, if in what caſe 
commiffion ſhall 


the defendant, being ſerved with a ſubpæna iſſue ex parte 
to rejoin, or appearing gratis to rejoin, = Ira 
and join in commiſſion, ſhall not deliver * ur. 
commiſſioners names to the plaintiff's 

clerk in court by the end of the term, 

and ſtrike names within four days after 

the end of that term, the plaintiff may 

take a FOOT ex che, e 


| This _—_ of late years, has not been A new practice 
ſtrictly adhered to, either as to the time 
F 2 of 
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of delivering the commiſſioners names 
by the defendant to the plaintiff's clerk 
in court, or in ſtriking the names within. 


four days after the end of the term in 
which they are fo delivered. In general 


four days have been found too limited a 
time for this purpoſe, and therefore, alter 


the defendant is called upon to join in 


commiſſion, it has been extended to fix 
days, and even beyond this time where it 
is found convenient for the mutual ac- 


commodation of the parties. The agents 


A replication 


filed within two 


days after the 
end of the fit- 
' tings is equall 
valid as if file 
in the precedin 
term. 


in London muſt neceſſarily have à com- 


munication with their reſpective clients 


in the country upon this buſineſs, and fix 
days are found barely re for it. 
Minn 
The fittings after eim bell con- 
ſidered as an adjournment of the laſt day 
, of the term, if a replication” is filed 
; within two days after the end of the 
ſittings, and the defendant is obliged to 
rejoin gratis, the cauſe is as completely 
at iſſue as if the replication had been 
filed within the preceding term, and the 
plaintiff may call upon the defendant to 
rejoin, and proceed to Examine his wit- 
neſſes the enſuing vacation; but if the 


replication is not tiled within the time 
Bor 


col 
cur 


Flt 


miſ 


in c 
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above limited, the plaintiff cannot com- 
pel the defendant to rejoin, that vacation. 


1 NN Ist 7 tif! *0 f\: *(3 - v1 


By the 23d gener al 1 of the. court, Execution of a 


commiſſion to 


nen a commiſſion to examine witneſſes o examine wit- 
is, tagen out, if, through. the default of | 
the party having the carriage of the ſame, 
ox, of, his commiſſioners, the commiſſion 

| ſhould. not be executed, he ſhall Pay 
unto the other party ſuch reaſonable coſts 

a he or his ſolicitor ſhall upon oath make 
appear, he was put unto by ſuch failure, 
and ſhall renew ſuch commiſſion at his 
own, charge, wherein the adverſe party 
may join, and croſs examine ſuch wit- 
neſſces, if he thinks fit; but if he ſhould. 
examine any witneſſes of his own, then 
he is to pay 14s. 5d. the half fee of the 
commiſſion, and the adverſe. party may 
alſo have a duplicate of ſuch. commiſſion. 
And if the party taking ſuch renewed 
commiſſion does not give notice to exe- 
cute his commiſſion eight days before 
the return thereof, that then the adverſe 
party, upon four days notice, may exe- 
cute his commiſſion, and no ſecond com- 
miſſion i is to be awarded without motion 
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Ne commifion By the preſent practice of the court, 
to be executed 
in term time Where a party taking out a commiſſion 


— miſbehaves, the court upon motion will 
order the adverſe party to have the car- 
riage of the new commiſſion. Com- 
plaints of this kind to the court are al- 
ways referred to the Maſter to appoint a 
time and place for the execution _ __ 

new commiſſion. 5 ee 


E323 Y #2 Y 


| Aswherea As if the ite} Mering the carriage of 


party appoints a 1 0 N * « nine, 
the execution of the commiſſion will appoint the execution 
a commiſſion at 

a place where Of it at a place where there is no con- 
there is no ac- 

commodation venience or accommodation for the wit- 


for the witneſſes 


of the other neſſes of the other party, the court will 


. vrder another commiſſion, and the time 


and place of executing it to be ſettled by 
the Maſter, and each en to e a 
duplicate of it. 


Form of a com- The form of this commiſſion differs 
miſſion to exa- , 
mine witneſſes in nothing from that of the original 


where time and 
place are ap- Commiſſion to examine witneſſes, except 


d by tl 
Naler. aſter the words «© And therefore we com- 
mand you to ſummon and cauſe the faid 


. IF 11 LI N ö 
witneſſes to come before you, or any two 


or more of you,“ the following words, 
ce at ſuch time and place, or times and 


places, to be omitted, and inſtead 


thereof 
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9 theſe words to be inſerted, « On | 

Monday the day nn 3 Rn — So 
nine o clock i in the forenoon of the fame _ | 
day, at the houſe of J. T commonly | 
known by the ſign of the N. * wi : | 


B. i in the county of Z. and at ſuch, other 
time and place, or times and places, 
and then Proceed as follows in the pre- 
cedent, „ which you, or any two or 
more of you, ſhall appoint for that pur- 
poſe, & c.“ In the teſte, to date the 
commiſſion of the day on which the 
order was made, and to the form of the 
original commiſſion in this place, add, 
e By, order of court made the ſame 


r. Fs: 


=] 1s 505 eſtabliſhed practice 4 the No commiſſion 


court, that no commiſſion can be exe- 4 — 
euted in term time without leave of the — 8 
court; but where the execution of a 
commiſſion is begun before the term 
commences in which it is returnable, the 
commiſſioners may continue to examine 

witneſſes under it till the ſecond return 

of the term, which is the uſual return 


1 6 commulion to examine. 


F 4 But 


=  Canmilſion u Exanine Witneſſes 
Commiſſion. re- Hut if the commiſſion which Ales! in 


rnabl 
e the, Vacation ſhould, for want of time to 
"em, there execute it, be made returnable the laſt 


Dann. der day of the following term, or the: laſt 


to examine in 


term. defer p derm, an, order muſt che 


obtained for leave to enamine in derm 
tiene; ot this is a motion of ee 


No limitation to „Thete 4s/ now nd hn Harkioie to Abe 


he number of 
commiſibis pa number of commiſſions! to examine Wits 


to examine. 


cepted "before publication piſſes.” But 


where a commiſſion has been executed, 


and either party requires another the 
eonrt will expect an affidavit from ſuch 
| party, or his ſolicitor, ſtating therein the 
names of the perſons they would exa- 
mine, that they are material witneſſes as 
they are adviſed and believe, and affign 


ſome reaſon why they could not be ex- 


amined at the former commiſſion, or no 
further commiſſion will be granted; and 
if publication ſhould be paſſed before the 
new commiſſion 1s applied for, the patty 
and his ſolicitor muſt add to their affida- 


vit, that they have not been, nor will 


they be, informed of the contents of all 


Either 


neſſes provided they iſſue and are ex. 


or any of the * already taken. 


ee © 


% Ton (1% Tor Ihr ori" 1 
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Either party may upon motion, with- Except to prove 


the due execu- 


out-an'affidavity and even after Publica- tion of deeds. 
tion has paſſech have a commiſſion, r 
examine witneſſes before a Baron, to 

prove the due execution of deeds; but 

this proof is uſually made by 2 witneſs, 


y oro et at the Wee ent hits ont: 


by , . . . 2 2 '. » 1 hat caſe 
If ca | plainti® either examines e lis wit- In what caſe a 


neſſes in London before a Baron, or, ſtates ifucs at the in- 


ſtance of the 


a in his rule to paſs publication that he defendant. 


does not intend to examine any witneſſes 
in the cauſe, when the defendant comes 


to; enlarge publication, and to adjourn 
the hearing of the cauſe, the court will 


order a commiſſion to iſſue: of courſe, 
in which the Plaintiff oy Join if * 


des went: 81157 


TH, br 4 
10 \ 
10 
5 {it 7? FY 
41 910619d Sf d Dlon5d# mor Hilda 


& "Þ 4 E 
1907 0. Poifgqs 2H moi mmmon vs 


þ — 5 7 Y * . » ; — 3 1 s W Wt F * 
abs 110 63 Pg Tuff tonal: 2 7 
by - 


to 21153005 5111 to bation 
„ Y, 
177 I ; 


+ Com- 


MY 
þH 

* 

< 

Pl 

* 


0 * — 


Comm 2 n 70 Examine 1 2 
0 Abroad. 2 k 


in e _ YI 


( Ae & eie iht Aff 


ſtay proceedings at law, and for a 


g * «Px commiſſion. to examine witneſſes abroad. 
ij Ik! be cauſe being at iſſue, it was now 
7 . moved on the part of the plaintiffs, that 
oe | they might have ſuch commiſſion, and 
5 liberty to name eight commiſſioners to 
"a | examine their witneſſes, and that the de- 
2) | | fendants might name the ſame number 


and ſtrike the fame in the uſual way. 
Notice of this motion being admitted, 


mond v. Oblſen, 1 35 July 1784, in Scac. 


Upon what | It was moved on the part of the +. 7 
round, and in 
what manner, a tiff, that he had ſeveral material wit- 
commiſſion to 
examine wit- neſſes to examine, many of whom reſided 


| bh, neſſes iſſued to - 
Mg the Eaſt Indies. Abroad in the Eaſt Indies, and were na- 


tives of India; and that he could not 
fafely proceed to make his defence on 
the trial of the action brought againſt 
him by the defendant | in the common 

5 Ow: 


ILL — for an W e = 


of commiſſioners, and forthwith exchange 


the court ordered it accordingly. Drum 


Commiſſion to Examine, c. 


pleas, without the examination of many 
witneſſes mentioned in his bill, and ſe- 


veral other perſons reſident” in the Eaſt 


Indies, and therefore prayed a commiſ- 
ſion, and that defendant might name and 
ſtrike commiſſioners names in a month; i 


that each party might name eight com- 


miſſioners, whereout each party might 
ſtrike out four, and the remaining eight 
might ſtand as commiſſioners; that the 
commiſſion might be returnable without 
delay, and that if the defendant joined 
therein, he might be at liberty to take 
out a duplicate or duplicates thereof, and 
execute the ſame in caſe the plaintiff 


ſhould neglect to execute his commiſ- 


fron ; and that if the defendant ſhould 
make default in joining and ſtriking com- 
miſſioners names within the time afore- 


ſaid, that the plaintiff might be at liberty 


to ſue out a commiſſion or commiſſions 


directed to his own commiſſioners. Upon 
reading an affidavit of ſervice of notice, 


and the plaintiff's affidavit, it was or- 


dered in the terms of the notice, and that 
in caſe the plaintiff ſhould not proceed to 
execute his commiſſion or commiſſions 
within two months after the arrival there- 
of in the Eaſt Indies, that the defendant 


GL Joining 
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joining therein ſhquld be at liberty to ex- ” 
ecute his duplicate; and that a, clauſe n 


ſhould be inſerted in ſuch commiſſion or ic 
 cammiſſons, for the commiſſioners to be x 


empowered to ſwear an interpreter to in- 
terpret the oath and interrogatories be 
exhibited, o the witneſſes on the ſaid 
commiſſion, and alſo to interpret their 
depoſitions to the / interrogatories ifi it 
ſhould, be neceſſary; and that the fol- 
lowing, words, viz. **' corporal oath upon 
the holy evangeliſts,” be omitted in the 
commiſſion, and that inſtead thereof. the 
words in the moſt ſolemn manner, 
be inſerted; and the commiſſioners were 
ordered to certify to the court in what 


„ K A AC. K OK mh 


manner the oath was adminiſtered to the 21 
ſeveral witneſſes that ſhould be examined aj 


under the ſaid commiſſion, and of what 
religion the witneſſes reſpectively were. 


_ Met. 1 TY 


8 All witneſſes, of whatever religion or 
wy: not ins. country, who have the uſe of their 
refed, way be Teaſon, and are not infidels, are to be 
cmd. received and examined, except ſuch as 
are infamous, or intereſted in the event of 2 

a ſuit, And by infamous it has been 


determined upon ſolemn argument, that 


it is the crime that creates the infamy, q 
and 


and takes away a man's teftimony;” and 
not the CY for it. 2 Wil. 18: 


i 


3 1 
40.4 III 


. ' 1 
7 194 1e "3f (3 0 14 


0 Gage the Third, Ke to (che com- 
755 miffioners)! greeting ; know ye, that we, 
_ rrufting to your fidelity and circumſpec- 
tion, have aſſigned you, and do hereby 
give to you or any two or more of you, 
full power' and authority to examine cer- 
tain witneſſes upon interrogatories to be 
exhibited before you, or any ad or more 
of you, as well on the part of | 
complainant; as on the part 0 
defendant, and therefore we command 
you that, at ſuch day and place, or days 
and places, as any two or more of you 
ſhall appoint, you or any two or more of 
you do ſummon the ſaid witneſſes to ap- 
pear before · you, and do carefully examine 
them and every of them, each ſeparately 
by hiniſelf or herſelf upon the ſaid inter- 
rogitories in the moſt ſolemn manner 
befort you or any two or more of you, 
and do take their depoſitions thereupon, 
and ingroſs them on parchment, and do 
ſend” the ſame, taken in form aforeſaid, 
before the Barons of our Exchequer Ke 
"Weſtminſter withotit delay, cloſed up 
| vader the —_ and ſcals of any two or 
| more 


Form of a come - 
miſhon to exa - 
mine witnefles 

abroad in a fo. 


reign language. 


Commiſſion to Examine 


more of you, with the ſaid interrogato- 


ries and this writ : And we further com- 


mand, that before any one of you ſhall 


proceed to adminiſter an oath to any of 


the ſaid witneſſes, or to examine any of 
them, or be preſent at any ſuch exami- 


nation, you ſhall take the oath firſt men- 


tioned in the ſchedule hereto annexed; 
and we give to you and every of you full 


power and authority jointly or ſeverallß 


to adminiſter the ſaid oath on the holy 


Goſpels of God to the reſt or any other 


of you : And we further command, that 
the perſon or perſons who ſhall ſerve as 
clerk or clerks, to take, write down, 
_ tranſcribe, or ingroſs, the depoſitions of 
the witneſſes, to be produced before and 


examined by you, or any of you, by 


virtue of theſe preſents, ſhall, before he 
or they be permitted to ſerve as: ſuch 
clerk or clerks as aforeſaid, or to be 
- preſent at the examination of any witneſs, 


take the oath laſt mentioned in the faid 


ſchedule :: And we give to you, and every 
of you, -full power and authority, jointly 


or ſeverally, to adminiſter the faid oath 


on the holy Goſpels of God corporally 


to ſuch. clerk or clerks: And we do 
further give and grant unto you full 


power 


' Witneſſes abroad. 
Dower” and authority, and do by theſe 


preſetits/ command you, that you, or any 


two or more of you, aſter you have fo 
entered upon the execution of this com- 
miſſion, do ſwear one or more intepreter 


or interpreters upon his or their oath or 


oaths, ſolemnly, well and faithfully to in- 
terpret the oath or oaths and interroga- 
tories which ſhall be adminiſtered and 


exhibited by either party to any of ſuch 


witneſſes who do not underſtand the En- 


liſh language, and alſo to interpret their 
reſpective examinations and depoſitions 


taken to the faid interrogatories: And 


we further command and direct, that 


you, or any two or more of you, do cer- 


tify to our ſaid court of Exchequer in 
what manner the oath or oaths ſhall have 
been adminiſtered by you to the ſeveral 


witneſſes reſpectively who ſhall have been 


examined under the commiſſion, and of 


what religion each and every of the ſaid | 


witneſſes is or are; provided that the 
above-named A. B. hath fourteen days 


notice given to him of the time and 


| place of your firſt ſitting about the exe. 
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cution of theſe ocefents': Witneſs, &c. To be tefted on 


By order of court made the ſame mw 
and by the Barons. 9 191177 

Elie." 
N. B. 


the day the or- 
der bears date 
for 5 the 


Cc omiſſion ts Examine 


ane ee esche ae . l I. A 


nexed to this commiſſion as are annexed agel 
to the commiſſion for the examination of nag 
witneſſes within the © ps of the muff 
court. | 
Formofanotice We whoſe names are hereunto ſub- amy 
hore commit. ſcribed, having received a commiſſion i 9 


fion. 


iſſuing out of and under the ſeal of his ſerv 
Majeſty's court of Exchequer at Net- WU 2 © 
minſter, to us and others directed, for the ag 


examination of witneſſes in a certain con 

cauſe there depending, and at iflue be- cedi 
tween ̃ complainant, and neſſe 
defendant; this is there- the, 

fore to give you notice, that we will ex- Ml © # 

ecute the ſaid commiſſion on the behalf men 

of the (complainant or defendant ) at the ally. 

houſe of | ſituate in verſ 

on Wedneſday thje day of . able 

next (or inſtant), at the hour of ten of natu 


the clock in the forenoon of the ſame with 
day; when and where you and your of th 


commiſſioners and witneſſes may be pre- its e 
ſent if you pleaſe. Dated the - day terre 
af. 5 8 men 
| | . of 1 

To Mr. J. §. T. L. tio 


To V 


4 his notice muſt e che 
agent of the party by whom he is to beꝰ 
? named at. the time of iſſuing the com 


” 1 / b l 
4 
* * 3 * j * 
a 1 8 £4 & FELE + "SF A * 5 * 
n. f % 1 £47 £384 LEY . 8 
4 1 : , 
; ; 1 5 
$ 3 E I 


The execittion of: a commiſſion to ex- Manner of exe- 
amine witneſſes abroad, requires all or minen tw ers- 
moſt; of thoſe formalities which are ob- lt. 
ſerved in the execution of a commiſſionn 
to examine witneſſes within the juriſdic- 
don, of the court; and the fame rules of 

conduct which are preſeribed in the pre- 
ceding pages ſor the examination of wit- 
neſſes in England, will equally apply to 
the examination of witneſſes abroad; but 
u it is difficult to appoint profeſſional 
, men reſiding abroad (and more eſpeci- 
| aly in the Eaſt. Indies) ſufficiently con- 
verſant with requiſite forms, ſo as to be 
: able to execute; a commiſſion of this 
naturez it would be adviſeable to tranſmit 
with the commiſſion the heads of ſome 
of thoſe formalities which are incident to 
| its execution; and to accompany the in- 
; terrogatories already ingroſſed on parch- 
| ment with a proper number of ſkins 
of parchment _— for the __ 
tions, N 21 0. 
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The formalities neceſſary to this ac- 
eaſion may be obſerved in the er 
inſtructions. 1 8 


Inſtructions for e the time and place are ap- 


a commiſſion to 


| examine wit- painted, any two or. more of the plain- 
Eaſt Indies, tiff's. commiſſioners muſt ſend a; notice 
Ln thereof in writing unto the commiſſioner 


ar other perſon to whom ſuch notice is 
by the commiſſion directed to be given; 
which notice muſt be ta this effect: 
Whereas a commiſſion hath iſſued out 
of and under the ſeal of our Sovereign 


Lord King George the Third, at Weſt- 


min/ter, in the county of Middleſex, with- 

in that part of the kingdom of Great 

Britain called England, directed to us 

whoſe names are: hereunto. ſubſcribed, 

and to ſeveral others therein- named, for 

the examination of witneſſes upon certain 

interrogatories to be exhibited; as well 

on the Part and behalf of the Aitorney- 

General of bis ſaid Majeſty, at tbe relation 

of the United Cumpam of Aderchauts of 

England trading to the Eaft Indies, as on 

| the part and behalf of A. B. defendant ; 

we do hereby give you notice, that we do 

ntend to ſit the firſt time in the execu- 
tion of the ſaid commiſſion on. © 

een nl J 


** * 


at lea 
muſt 


\ Witneſſes abroad. 


the day of | next, at the houſe - 
known by the name or ſign of ar 
the city of in the province of, 


&c. and at the cloſe of the buſineſs for 
that day to adjourn to ſuch further time 


and place in the further execution of the 
faid commiſſion as occaſion ſhall require. 


* at: tdi _—_ of 

17 1 

To Meſſrs. E. und wy K. 

G. H. or to any one Das. 

to whom the above no- Commiſſioners. 
tice is by the faid com- 

miſſion directed to be 

given. 


83 


A copy of this notice ſhould be care- A copy of the 
notice tobe kept 


fully kept by the perſon who ſerves it; by by te pert 


and it may not be improper to have a 
paper book wherein entries may be made 
of every thing done, and ſigned by the 
perſon who does it, and atteſted by one 
witneſs ; that what is fo done may, if 
neceſſarys be verified on oath, in cafe of 
death or other. accident. 


ſerves it. 


At thetiind hang STR two, 1 


at leaſt, of the plaintiff's commiſſioners, 1 attend * 


. be 1 and as many more on 


either ſide to 
open the come 


G 2 | either 


84 . Commiſſion to Examine 


either ſide as pleaſe to attend, and then 0 
tke commiſſion muſt be read; and every ſhe 
commiſſioner preſent muſt take the oath: tru 
firſt mentioned in the ſchedule annexed thi 

| With their in- to the commiſſion; after . which; the 
1 b cler. Jerks to the commiſſioners muſt take og 
the ſecond:oath::- If, in the courſe of the mn 
examination, any commiſſioner ſhould at by 
any time attend who has: not taken the anc 
| oath, all proceedings muſt N Rei to, 


Re the e like of mays clerk. I tor 

[ Mee 00 . Th anc 

Every witneſs | eds als nat be examined 1e-. ſuc 
to be examined | 
Cre, parate from, and not in the SHIRE or and 
hearing of, any other. 1 nfs at e, and 


4 


And tobe ſworn When the witneſs firſt attends Is, is giv 
in the manner name, Place of :abode, 'oocupation, and (I pls 
that — he age, muſt: be taken down in writing, and the 


rofeſſes. 
: aalſo what religion he profeſſes, whether uſe] 
: Chriſtian, Mahommedan, Gentoo, Pagan, Ag c 
| &c. and he muſt be ſworn according to 1 
i the uſual moſt folemn manner practiſed trac 
1 in ſuch religion. If he be of che Chri- int 
i 0 religion, the oath is to be admi- ical 
1 niſtered to him (firſt producing and 4487 
ö ſnewing to him the ingroſſed interroga- che 
i | Y _ tories) in theſe words: © You ſhall ſwear ang 
g chat the anſwers which you ſhall make il and 
; ET „ TS Ws. 


to ety of theſe interrogatories as you 
ſhall* be examined upon, ſhall be the 


wy truth. "BG "TOP ow God. Na 


2 p Ac will * very proper Pr it _—_ ow A witneſs max. | 
and ſee what every witneſs can depoſe 5 here: 


and note what interrogatory, or part of it, 
ſuch. a. one ought to be examined unto, | 


uſeleſs i Injervogatorys. * wil be ſaved. 
roducjon ro the ir Wen ſhould, be 


I. R. of, ,&c. &c. a perſon profeſſing riue of ibe o- 


ang ſworn upon the holy 3 


depoſeth and faith. 


Witkeſts abroad.” 


truth, the whole truth, — but 


have a copy of 
much time) that the perſons intruſted ſuch interroga-! 
ory as he is in- 


by che company to. collect the evidences rented to depoſs 


to, ſnould have a copy of the interroga - 
tories, and previouſly in private examine 


and make a liſt of the witneſſes names, 
and, to; what inte rrogatories, or part of 
an interrogatory they can; depoſe, and 
give ſuch. liſt, from time to time to the 
iff's commiſſioners. By. theſe means 
the time and trouble of re over an 


— 4” 275 


LE +4 BY $4 1 N AN bf + 


Ihe titles of the witneſſes in. — 41 in- 


in this manner. 2 1+ Münte L 101. £15 
imbs- 50 F. 21. 44280 . bs a 25 1 wil FX Mal! 1 


Ann 


neſs to precede 


the Chriſt { jan walls, 2 vitneſs Produced 1 
els of. _— 


and cxamingd on the part, of "the, delten, 


G3 5 L. M. 


$6 : Commiſſion to Examine 


Y . M. of, &c. a perſon profeſſing the 

rxreligion, a witneſs produced 
2 frorn by &c. &c. r. and examined 
on the part of, D e.. 


At the cloſe of At the Hoſe of the buſineſs on each 
earl, n day the dep6Ations which have been 
Nele taken muſt be ſealed up with tlie ſeals of 
r * the commiMoners preſent, or of o of 
them ok the leaft, and muſt be kept 
locked up in ſafe cuſtody by one of 
them; and then the relators commiſſion- 
ers may adjourn to ſuch day and place as 
may be moſt convenient. They may, 
if they pleaſe, examine all their wit- 
neſſes firſt; but it is uſual, when they 
proceed amijcably with each other, for 
Each fide to ex· each ſide to examine one or two wit- 
— neſſes alternately, as ſuits their mutual 
— 
the relators is cloſed, and the defendant 
has witneſſes to examine, either at the 
ſame or at ſome diſtant place, it is in- 
cumbent on the commiſſioners for the 
relators to join with the commiſſioners 
for the defendant, to proceed in the exa- 


mination of all his witneſſes, and to ad- 
journ to ſuch places as may be neceſſary | 


for ow purpoſe. ” 


conveniency. When the evidence for 


"1 he © 


T mode of examingtion is, firſt to The mode of 
read over the whole; interrogatory to wiineſs. 
each witneſs, and then th read each que 

ſtion, or part of à queſtion, in detached 

parts, ſo as to take down the evidence 

more fully and perfectly. This ſhould 

be written on unſtamped paper, and with 

wide lines, ſo as to leave room to alter or 
interline in caſes where the anſwer of a 
vitneſs is not a Rs 


T9 7 2 - "+ 17 
5 > 


Ik, * witneſs, V not ee 2 If he Leuten. 


ds or mi- 


meaning of any interrogatoty, or part of flakesthemean- 


ing of an inter 


one; -or:if-he-miſtakes-the meaning there- rogatory, the 


true meaning 


of, a commiſſioner may explain the true may be explain- 
meaning of it to him; but in ſo doing 


he muſt by no means ſubſtitute any new | 


matter, ſo as to convey an idea to the 
witneſs different from the true meaning ; 
becauſe; that would be miſleading, or 
rather prompting a witneſs, which: my; 


be Gp. Ks 
3240 6 ei 63: enen 
Whüg * commiſſioners are exa- Depoſitions in- 


groſſed, to be 


mining any witneſs, Or after the exami- carefully exa- 


nation for the day is over, one of the paper ants. 


clerks may be ingroſſing the depoſitions 
of the witneſſes already examined upon 


pate and every ſxin muſt be 
we © carefully * 


= | Comimiſſion to Examine 


3 nn \. earcfully examined with the depofitions 

: tak on paper to ſee dt iche eorec 
This muſt be done in the commiſſion- 
room by the commiſſioners and one of 
che clerks, in the preſence of each _ 


{of no e em whateyer. .' 
ooo an Baffin Gd BRIE LA ee 
At the cloſe of | - At tha; cloſe of. ah — 


each day an 


entry muſt be an entry muſt be made of the adjourn- 
made of the 
commiſſioners ment, to what place, and on what day, 


«jourame% and this muſt be ligned by two commiſ- 


„ ſioners at leaſt, in whoſe euſtody the 


commiſſion is; and whenever an achourn- 
ment is made from one day to. another, 
or from one place to another, and even 
during the hours of dining, &i all the 
proceedings muſt he carefully auen n 

by the commiltioners. | 28 e 


x 12 34144 


py Mandy witnefomuſt mw te paper rk 
-of his men i e d 
owdl 5 ei ua 


Witneſs igno- 8 to the production of a wit- 
Hh ak { neſs who is ignorant of the Engliſb lan- 
3 an Buage, an interpreter 3 be ſworn in 
interpreter. manner followings. - tart, DAG 0 7 

| r of Roto noggin oribe ob vet 
Oath of the © You ſhalÞ well nd truly terer 
1 9891 berween mates named in the title of 
— 9 — 4 - theſe 


- %, 


the 
wh 
fav 
tie 


1 


R 


vineſis dms 8 89 


23 the witneſſes 
who ſhalt be examined thereon; without 
favour or affection to either of the . | 
ties. So help yu OE": 363 e ore; 
Hb 107-4 OAT 940 

Then af che wimefprofelesthe © Chat. 2 hs of 
tian religion, he is to take the New ing oath to 
Feſtament in his right hand, and a com- ** 
miſſioner reads a few words of the bath 


in Engliſh, which the interpreter repeats 


to che witneſs in his own language, and 
ſo on a few words at a time till the oath 


is gone through, : ws er the witneſs 


| erg Wan VE odge ae {4 


+4 
SINN 12 * 


315 If 
It the wimabſ wy a {Jem he is to be If a Jew _—_ 


ſworn in like manner on the Old Teſta- ment. 


ment, having his *. on. 


If the witneſs be of any other reli- If of any other 


religion, in the 
gion, the words of the commiſſion muſt moſt olemn 


manner uſed in 


be carefully obſerved reſpecting his being that religion. 


ſworn in the moſt. ſolemn r manner uſed 
in that weren 16 406 8 


1 1 


When the exariinathhtivns completed, Commiſſioners 


to ſign each 


and all the depoſitions are ingroſſed, and fin of the de- 


poſitions. 


carefully examined, and ſigned by the 
eommiſſioners, they muſt either at the 
i | foot 2 


if 5 Commiſſion to Examine 

| Foot of the laſt ſkin of parchment, or 

on a ſeparate piece of parchment, ſub- 
ſeribe their names to a certificate ſtating 
the names of the ſeveral witneſſes not 
being Chriſtians, and the manner in 

which the oath was adminiſtered, and 

that ſuch mode of adminiſtering it is 

ö the moſt ſolemn manner Ad in Aut 


* 2 a , OS EE — . — = 
8 E BEOS 3 ——=— — x 
—— 2 2 reer - IS - * 7 : 
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Form of their | The nt rang to, ads conclue 
of, this cxrtifients, muſt be thus: 
h don 
To the Right Houlc Sir Archibald 
Macdonald, Knight, Lord Chief 
Baron of his Majeſty's Court 
of ene at 8 e 


94 RT Or c? 


To the _ Hon. the Lord 
Chief Baron, and the other 
Barons, of his Majeſty's court 
of Exchequer at Witwer, 
oy the pays... UFOS 


— Theſe are humbly 1 to certify, that = - 
6 D. E. F. &c. three of the witneſſes 
| who have been examined by us in pur- 
ſuance of the commiſſion hereunto an- 
nexed, 


5 £15 


9 
— 4 


tire 
<= LD Y OE IR 
= ho - 


ef 
rt 


MMWineſſes abroad, = 921 


nexed, and whoſe depoſitions are alſo 
hereunts- annexed," are ſeverally perſons 
profeſſing the religion, and 
that the moſt dem manner of admi- 
niſtering an oath to perſons of that reli- 
gion is by. (here ſtate the manner of ad- 
miniftering the oath); and that the ſaid 
A. B. C. D. and E. F. were ſeverally 
ſworn by (bere name the interpreter), by 
our authority, ahd in our preſence, ſuch 
interpreter having been firſt duly ſworn 
by us. All which we humbly certify this 


day of 1795. 
„alen 1907 277 "UL X. Z. £ 
RO n Al Commiſſioners named in 
the commiſſion here- 


unto annexed. 


The eemmifhen Kain: now executed, The paperdrafts 
of the depo- 


al the paper-drafts of the depoſitions of grions to be 


the witneſſes: muſt be ſealed up, and de- —— _— 


with a commiſ. 


poſited in the cuſtody of one of the goner, ul — 


are publiſhed by 
commiſſioners, and to remain with him, wages go 


- unopened, until it ſhallbe communicated cout. | 
to him that they are publiſhed by the 


order of the court, and then 1 are of 
no further uſe. | e 


IN | 
F : 


28500 
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92 | Commiſſion | 7 Examine 


Indorfing the its ſkin of parchment wheres the 


commiſſion 


after it is eue depoſitions are ingroſſed muſt be figned 
at the bottom by the commiſſioners pre- 


euted.. 


ſent; - and when the whole evidence is 


finiſhed, and the ingroſſments carefully | 


examined, every ſkin is to be tacked one 
behind another to the back of the com- 
5 miſſion, whereon theſe words ate to be 


written: © The execution of this com- 
miſſion appeareth in ( Abe number) here - 


unto annexed. This muſt be figned 

by rh commiſſioners preſent.. 
0 81 T9 78D . 5 

As there are two commiſſioners ſent 

to India, it would not be improper to 

have a duplicate of all the depoſitions 

ingroſſed, and tacked; to each commiſ- 

ſion, and ſigned by the commiſſioners 

preſent, in ſuch manner as that both 


e WOT Of originals, and to fend, each by a 


20 - different ſhip to: England; but een 
3 be exact e 'of 8 other. 
514 th 4 cet 5 ö "it 4 il, 155 N 
— of The WE Ig: interrogatories, and 
folding up the 


commiſſion, in- depoſitions, are to be folded up as cloſe 


and depofiions, as poſſible, and tied round every way 
to be ſent o with tape, and ſealed on every knot, and 


England. 


muſt be ſigned on the outfide by the 


ſeveral commiſſioners then preſent (not 


Jeſs 


nun ſet abroad. 5 93 


les dun two in number), and then 8 
ſhould be put into ſome fafe cover in the 
preſence of the perſon who ſhall be in- 
truſted to bring it to England, and that 
cover ſhould alſo be ſealed up, and ſigned | 
on the outſide by the ſame commiſſioners,” ” 
one of whom muſt with his own hand 
deliver it to the meſſenger, who is to | 
deliver it whole and unopened before a e 
Baron of the Exchequer in London, and | 
at the ſame time make oath that he had 
it from (name the commiſſioner, ), and that it 
had not been opened ſince he received it; 
and that he may be the better able to 
make ſuch oath, he muſt keep i it locked 
up, and the key always in his own 
r. | 


* 


A commiffion. pg; granted to exa- Two witneſſes 
examined at 

mine witneſſes at Algiers, the plaintiff Algiers after the 
plaintiff died _ 

died before the execution of it, by which Ind the fuit hag © 


the ſuit abated; but two witneſſes were. 8 
examine] chere - before: notice of the = 
_ plaintiff's death, one of whom had died Ve bed valid, 
fiance his examination. | The court held, ; 
that although in. ſtrictneſs there was an 
abatement, of the ſuit by the death of 
the plaintiff, and no ſuch cauſe in e as 

that in which the witneſſes had been ex- 


amined, 
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u 10% Examine 


amined, yet it belag in a — equity, 
and where the commiſſioners and wit - 
neſſes had no notice of the plaintiff's 

death, it could not in reaſon or juſtice 
affect the validity of the depoſttions; 
which were therefore allowed to ſtand in 
toto, as well with regard to the witneſſes 
then living, as to the witneſs that was 
dead. ee eaſes 3 P. * 195. 


Under what cir= It was EE 1 Mr. 1 On 0 


cumſtances a 


commiſſion ex- Part of the plaintiffs, that-the depoſitions 


ecuted abroad 


may be re. taken abroad might be received and filed 


turned i 
court without Under the following circumſtances : Theſe 


ee. depoſitions were taken at Gibraltar, from 
metkenger. whence they were brought to England 
TT: by a Mr. Mawhood from a commiſſioner, 
charged with the ſafe delivery of them 

in the ufual way; but Mr. Mawhvood 

being obliged to perform quarantine- on 

his arrival upon the ' coaſt of England, 

and thinking that the depoſitions might 

be wanted before the period of his qua- 

rantine expired, hg ſent the depoſitions 

by a Portſmouth. coachman to London, 

who left them with the plaintiff's ſolici- 

tor there in a box ſealed up, as Mr. 

Mam hood had received them from a com- 

miſſioner in Gibraltar. Upon reading : 

Mr. 


e RAF 


2 


— 
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F S 52. 
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Mr. Mawhbood's affidavit of the 1 
of the ſeals and package, and his reaſons 
for ſending the depoſitions to London, 


the court ordered them to be received 


and filed. This was moved upon notice, 
but not oppoſed. Bourdieu v. Trial, 


en nn in Scdc. * Fi T 


wi 4 


LV 


Bill bor; an W 1 to * pro- In what caſe 


the court re- 


ceedings at law in an action of falſe im- fuſed a commit- 
ſion to examine 


priſonment, and to have a commiſſion to witneſſes at 


Barbadoes to examine witneſſes there, 


whoſe depoſitions might be made uſe of 
in the trial at law which was now moved 
ſor. But, per curiam, the application 
had been proper in the court of King's 
Bench where the action is brought, but 
no iſſue is joined here; and the court 
would not grant a commiſſion. Lowther | 
v. Wharwood, 23d Nov. 1722, in Aas. 
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Interrogatories 
on both ſides to 
be exhibited at 
the opening of 


x 7 ” wit ” * 
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Examination of Wi, meſes by 


Commuſh on. 
HEN the commiſſion ane 


and read, both parties having 


the commiſſion. Joined: therein muſt exhibit interrogato- 


miſſioners, and afterwards, on the return 
of this commiſſion, moves for a new 


Two commiſ=. 
ſioners neceſ- 
ſary to attend, 


or the commiſ- 


fion cannot be 
executed. 


named by the plaintiff may emmys to 


ries. If the plaintiff exhibits his interro- 


gatories, and the defendant either neglects 


or declines ſo to do, but attends the exe- 


cution of the commiſſion by his com- 


commiſſion, in order to induce the court 
to grant it, he muſt, by an affidavit, 
either account for the abſence of his wit- 
neſſes, or ſhew ſufficient cauſe why he 
did not exhibit interrogatories to exatnine 
them under the former commiſſion. - 


Two commiſſioners muſt attend, ot 


the commiſſion cannot be executed : and 
in caſe the commiſſioners named by the 
defendant do not attend, if his interro- 
gatorics are exhibited, and his witneſles 
are produced, the rwo commiſſioners 


examine 


Examination of Minges, Cc. 977 


examine as well the witneſſes for the de- 
ſendant as thoſe for the plaintiff, for the 
commiſſionets are equally authorized by 
the commiſſion” to examine * bs 


« | An ” 4 — * 44 


But if the defendant's commiſſioners If plaintif's 
commiſſioners , 


( 1 d, do not attend, 
attend at the time and place appointe 2 * 


and the commiſſioners” for the plaintiff the carriage o 


it, will not 


do not attend, the commiſſioners for the — it, the 
eien t cane 
defendant cannot proceed if the plaintiff, not proceed 


having the carriage of the commiſſion, —_— 1g 
will not produce it. This makes a du-' 
plicate of the commiſſion moſt neceſſary, 
eſpecially in. a caſe where there is juſt 
ſuſpicion to apprehend any improper con- 

duct on the part of the plaimtiff, on ap- 
plication the court will order a duplicate 

to the defendant; in which caſe if the 

two commiſſioners for the defendant, or 
any two of the four commiſſioners, at- 
tend, they may proceed in the execution 

of the commiſſion. 


The commiſſioners firſt adminiſter the Proceedings of 
oath to each other, and afterwards to the CG 
clerks employed by them in taking, tran- cn, , is 
ſeribing, or ingroſſing the . of 


the witne ſſes. | . 8 | 


Vor. II. . 


> age 
. 2 > 


ws 


= 


_ > 
TG 
— 


* _ 
—— = — 
22 


"= 
IY 


* Co WY 
ds. Sa > 


3 
8 


3 _ 
EE 
as. © nn 


44 
— * = — 
TW 


2 
. 


— 


536 — — — Wo 
— * 2 
27 2 
— — = 


— 
3 
— 


c 
WITT IS, En ine a. 


L, 5 — 
* — 9 
ot Foo - 

= * 


134 
. 
| I 
N 5 
"4. 
: 
. 1 
E 1 ? 
þ 
: * 
q I 
ic 
„ 
5 
17 
12 
1 
1. 

i „ 

7 

Ly 

, 4 bs 
3.9 
44 

11 

Ks 

? 

' "EE 
17 

8 

3& 

7 
. 
1 

9 ys 
: 
W 
4 * 
7 1 | 
Ve 


98 | Examination of Witneſſes 


The oath being thus adminiſte red, the 
interrogatories are to be exhibited on 
both fides, and at the foot of each ſet 
of 1 interrogatories the commiſſioners muſt 
ſubſcribe their names. = | 


R 
9 
* , ct 


Intarragaterics | FE. > he interrogatories were. re.ancicntly. an- 


were anciently 


| annexed to - a ne d to commiſſion 
2 nexe the m on, but by: the 


preſent practice the folicitors on each ſide 
deliver them to the dee e e A the 
opening of the cammiſlion. 


The commiftio- The commiiioaers can only examine 

ners can only _ 22 5 e 

examine upon upon the ſet of interrogatories firſt pro- 

the interrogato- 

riesbeforethem. duced before them, and no new interro- 
gatories can be examined upon before 
the commiſſioners without leave of the 
court; | becauſe their commiſſion extends 
only to examine upon ſuch interrogato- 
ries as are ſuppoſed to be annexed to the 


commiſſion, or ſuch as are. delivered in 


to the commiſſioners at the opening of 


5 their commiſſion. 


A commiſſioner A commiſſioner. may 'be examined as. 
1 witneſs, but then be muſt be. firſt ex- 
amined by the other commiſſioners, as 
well previous to his acting as a commil- 


- fioner, as alſo before any. other witneſ 
be 


witneſs. 


* 


5 n L 99 


ie be examined; after "His examination he 
* ey proceed in the execution, of the | 


et commiſſion with the other eommilsio- 
it ners; for if” other witneſſes were to 'be 

examined previous to the examination of 

a commiſsioner, and in the preſence gs * eng 
u 15 tormmiſeioner, the exathination would 


| be ifregular, ; the cornmiſsi Roter haying 
de Bf bekräd- the former examination. The de- 
he bolitlon of a*commuiſstoner who' had ſo 
acted was ſuppreſſed upon motion, and 
he was ordered to be examined in court. 


ne : Can. Ca. 88; 69, 70. 

6. vor ee eee eee 

wy” Upon! motion a commilsioner was or- 10 Mine gat of. 
re 0 cdered to be 
ol dered to Be examined to prove à deed, examined. 

the and an interrogatory to be added for that 

ads purpoſe. Maude v. Hartley, 1616 Jah, 

1742, Ir Kat. 8 


4 OM} © K { zen JIE 


A'tommiſsioner may be examined as But he may be 
a witneſs without an order, but then he — ge 
muſt be examined, as beste obſerved, | 
before any other witneſs. The order in 
the” hſt-mentioned caſe was only neceſ- 
ary for leave t ro 0 add the . 0 


MOL 


86 ir 4 derk who writes for the com- As may an in- 


fling clerk 
misioners be examined as a witneſs, his under ce com- 


H S exami- 1 


00 | Examination of Witneſſes . 


examination mult precede the Examina- 
tion of 7 any other witneſs, except a com- 
miſſioner under the ſame commiſſion. 
1 Pern. 36g. Culb. Chan. I 38. To - 


' 


A commiſſioner The examination of a Lodmimoner 

not compellable 

w be examined ſhould on his part be voluntary, becauſe 

by his fellow- 

commiſſioners. it ſeems as if the commiſſioners could 
not compel a fellow-commiſſioner,, under 
the ſame commiſſion; to be examined as 


E defendant. 2 Rel Hop: O66 rope} 


A defendant If the teſtimony of a defendant *. ne- 
may be examin- 
ed asa witneſs ceſſary to the plaintiff 's caſe, he may be 
on the part of a a 
pllanif, Going examined as a witneſs, ſaving juſt exce 
Fun tions; but then the plaintiff ſhould not 
reply to his anſwer, or, having” replied 
to! it, the replication may on motion be 
amended, by ſtrking out the name of 
ſuch a defendant. Hardeaſtle . "Shafts, 
| 24th fan. 17 94, in Scac- N. B. An 
office- copy of this order muſt be pro- 


duced to the commiſſioners. 5 


Or on the part A defendant may S a like order 
of a co-defen- : WE 
dant, ſaving, to examine a co-defendant as a witneſs; 
as but all theſe orders proceed upon a ſug- 
geſtion that the defendant is not con- 
cerned in point of intereſt in the matters 
| in 


Ws TS w_ 


W.. by Commiſſi on. 


in queſtion, and therefore they are never 
granted Without a clauſe of. ;faving all 


jult exceptions, which may be had and 


taken to the plaintiff to the reading. of 


ſuch evidence at the hearing,” NM. B. An 
office copy of this order muſt be Pro- 


duced Jo, the Fommilſioners.. ; 


09 5 FIG Hin. oof 


577 wag moved on behalf + 1 plain- 
aff, that che mighit be at liberty to exa- 
mine the defendant Richard. Barker as 4 
witneſs to the execution of a letter of 


101 


A defendant as 
executor, and 
not in his own 
right, ordered 
to be examined 
as a witneſs to 
prove the exe- 
cution of deeds, 


licence, dated the 12th of September, 1766, de hinter 
and a. deed of direction, dated the 2475 being pony 


off March, 3969. mentioned in the plead- 
ings; and to the execution of ſuch other 


deeds as the plaintiff could not otherwiſe 
Proves. notwithſtanding this defendant” 8 
anſwer, was replied to, he being a party 


to this ſuit as executor to a deceaſed de- 
fendant only, and not in his own right. | 


And. ppon. notice of this motion being 


admitted by the ſeveral parties, the court 
ordered the ſame accordingly. Crookball 


v. Smith, 13th Dec. 1787, in Scac. 
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Summons of the 
_ commiſſioners 
for the atten- 
dance of wit» 
neſſes. 


Examination of. Witneſs 


In ha Exchequer. ledgd. dt bu 
Ws} 1101018. 4 
5 » Bergen 4. B. bling, 
polo and 


2 D. defendant. 2 


®, +> 1 


- WW hella we have dl 'a commit. | 


fion, iſſuing out and under the ſeal of his 
Majeſty's court of Exchequer, at Weſt- 


 * minuſter, to us and others therein named 


directed, for the examination of witneſ- 
fs in a cauſe depending i in the ſaid court, 
and now at iſſue, between A. B. plaintiff, 
and C. D. defendant: And whereas we 
are informed, that you whoſe names are 
hereunder written are material witneſſes 
on. behalf of the 7 "Plaintiff. or defendant J; 
we therefore, by virtue of the, ſaid com- 
miſſion, . do will and require you, and 
every of you, ſeverally ang perſonally to 
be and appear before us the ſaid com: 
miſſioners, or any two or more of us, 


at the houſe of known by the 


name or lign of the 3 ſituate i in 
in the county of RAP on 


the day of ©: © inſt. at the ons of 


ten of the clock in the forenoon of the 


7 


ſame day, then and there to be examined 
as 3 witneſs, and to teſtify the truth, ac- 
«., cording to the beſt of your Knowledge, 


„„ 


for 


© by Comiſſion. 19 


for and on the behalf of .the ſaid (p/ain- 
tiff. or. de efendant ), and you are then and 
there to attend, and not to depart until 
you have been examined on the part of 


the faid ( plaintiff or defendant); and 
herein er are nos prone Pt hh 


wy F 5 0 2. ber. k. wb af 


11 N zu: 
92 4 $.4% 


by api GAA muſt be Wa d Summonſes to 


be ſigned by two 
or more of the commiſſioners, and per- or — _—_ 


miſſioners, ant 


ſonally ſerved upon, and left with, tlie pertonaliy fer- 


witneffes feſpectively a reaſonable time — 


| * A the execution of the commiſſion, 


une thilling conduct money; bot if 
a 2 er reſides at any great diſtance 
from the place where the commiſfion 1s 


to be Executed, the reaſonable expences 


er fich witneſs muſt be paid, or tendered. 


to Him, otherwiſe he is not bound to ap- 


pear at all; nor, if he appears, is he 


bouiid to give evidence until his reaſon- 


able expences are aCtually paid or ten- 
dered to rang Str. JOE 


=y 91 1 — „ 
3. tn vet! 13 — * \ V * 4 * 5 


cada contempt : 16 Jo? incurred No contempt 
'34af LOT ERS * Ine EIn d b 
upon à diſobedience of this ſummons, dtebering the 


which ſhould therefore only be . 
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mean, 7. upon ſuch Fwitneſſes as) will obey it, 4 

ulpana to taſtify being the onhy proper 

proceſs eren Tang attendance of an 
cmd e 1 . 855 Jo fi A. rf. 


* 4 
177 Z # 2 $4 #787 ; 4 £2 $56 (Gf5 


The form of a Ae dee. T To 4 . C. D. E. F. 
Lell. die G. H. greeting: We command and 

ſtrictly i injoin you, that, all excuſes apart, 
pou perſonally be and appear before Bere 


dame the commiſſioners) our commiſſio- 


ners, or any two or more of them, by 


virtue of our commiſſion under the ſeal 
of our court of Exchequer at Meſimin- 
Aer, at ſuch day and place, or days and 
places, which our ſaid: commiſſioners, or 
any two or more of them, ſhall appoint 
von, to teſtify and inform our: faid com- 
miſfſioners concerning certain articles or 
-interrogatories to be then and there pro- 
poſed to you on the part and behalf of 

> plaintiff, againſt, | Fe. .7: 
15 defpclants and this you are in n wiſe 
tao omit under the penalty of 1000. which, 
1 you neglect to obey this our preſent 


command, we ſhall cauſe to be levied to 


N ox uſe out of your goods and chattels, 

lands and tenaments. Witneſs, &c. 

| By che Barons. 5 ace # VIO II 
5501 Ct th 0 2156 i Eliot. 


. . | The 


. 4 * 
* 8 2 0 NN 1 * 0 * * » 
* * 9 NN r 
* * s 


- The/ names of four witrneſſeb may he pour witnefes 
mſertecl in this witz of which mam and in Sr ut. 
his wife are only conſidered as bret 
The ſeal of this court being always 
open, upon a precipe for the writ being 
left with tlie clerk in court in the cauſe, 
the ſulpæna will iflue without delay. 


A true copy of this writ muſt be Service thereof, 
8 . | | „ with the ſum⸗ 
ſerved upon each witneſs perſonally, mons — the 
3 3 42 5 commiſſioners, 
ſhewing the original-writ-under ſea}, and 


the ſummons of the commiſſioners, ten- 


dering at the time of ſervice one ſhilling 


for conduct- money; or if the witneſs 
ſhould. reſide at any conſiderable diſtance 
from the place at which the commiſſion 


is executed, his reaſonable expences mult | 
be firſt: paid, or tendered, as hath been 


before obſerved, upon ſervice of the 
ſummons of the commiſſioners 


1 
„ 


If a witneſs thus ſerved with a ſubpæna Witneſs reſu- 


LSE "WE; 1 | _ ſing to appear 
to teſtify; and the ſummons of the com- or appearing re- 


fuſes to give 


miſſioners, neglects or refuſes to appear, evidence, the 


court will order 


or appearing. refuſes” to give evidence an attachment. 
before the commiſſioners, or toi aſſign a 
ſufficient reaſon for withholding his teſ- 
timony; upon a certificate from the 
acting commiſſioners, of the neglect or 
| | _ refuſal 
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—_ Exammation.of Witneſſes 


_ refuſal, of ſuch; witneſs to be examined, 
and an affidavit; of the ſervice of the, fal- 
Pæus to teſity, and of the ſummons of 
the commi 
an order vpon fuch. witneſs 0 thew, cauſe 
why he ſhould not ſtand committed for 
his contempꝑt. nom 1209. big 


| Title of che d. 1 i The title of the depoſitions, dawn 


pofitions?: 


Apon paper by one of the commiſſigners 
bor ingroſſing clerks, Preparatory, 40, the 
examination of the witneſſes, is in * 

pid mz 10 50 tris fr 

: | YC ONT DUES? IA. 

On the behalf ©© 8 of tacit ene dae 
oe A ſworn, and examined on the da of 
in the year of the reign 
of his preſent Majeſty King George the 
Third, and in the year of qury Lord 
1794, at the houſe of 4. B. known by 


the ſign of the, ſitvate in the pa- 


riſh of in the county of D. by 
virtue of a commiſſion iſſuing « out of and 
under the ſeal of his Majeſty's court of 
Exchequer at Weſtminſter to us « 3 
H. I. K. and L. M. directed, for the ex- 
amination of witneſſes in a cauſe there 
depending between R. F. plaintiff, and 


G. P. geſeydant on the part and behalf 
of 


Boners, the court will make 


* . * — <A 
$UJ3 » . 


of the faid- plaintiff; we; the abting 

| commiſſioners under the Hd commif- 
fon, and alſo the reſpective clerks by ws 
employed in taking, writing, tranſcribing, 
and ingrofling the ſaid depoſitions, having 
firſt duly taken the oaths annexed to the 
ſaid commiſſion, as * required. 0 


I iT hen the commiſſioners call a vitnes Manner of ad- 
| before them, and cauſe all perſons but * yn 
themſelves, and their- clerks, and tlie 
witneſs that is to be examined, to leave 
the room, and one of the commiſſioners, 7 
taking the interrogatories and producing i 
them to the witneſs, reads the title of ih 
f them to fuch ae and adminiſters the 1 
5 ROPE: oath : 15 L 
2 27146 *. 
1 * You ſhall true anſwer make to all — I 
/ ſuch queſtions as ſhall be aſked of you iy 
= upon theſe interrogatories, without fa- | 
/ vour or affection to. either party ; and 1 
l therein you ſhall ſpeak the truth, 2 fl 
i whole truth, and N but the truth L 
* So o help you God.” | 18101 p . 9 9 
e This oath being Scihi ers ker! an 0 
d _ affirmation if the witneſs be a i profeſſed 71 
Ii quaker), the name of the witneſs, his 4 
f place I 


108 Examination of Nlneſſes 


place of abode, addition, and age, are 


to be written on the ſame paper, under 
theiritle/ of the depoſitions; &c. the com- 


miſſioners muſt proceed is examine tlie 


witneſs produced upon the intetroga- 
tories of the party who produtes him; 
and then immediately (without ſuffering 
the witneſs to go abroad) to examine 
„ Hjhim upon the croſs interrogatòries; and 
lf a witneſs refuſes to be crofs'exarnined} 
it is a cauſe of exceptiom to his- teſti- 
mony ; and the court, on motion; will 
ſuppreſs his depoſition ſo taken e _ 
as it ſbe ws ene pertiality: 


. 2 518 "> 6 \Tay \ 934 Fry 0 
Peers to be 2 — an order of the; Houſe of Lords, 
amined upon in- 


Errogatories on dated the 224 of May 1732, peers, are 


E * ordered to be examined upon interroga- 


813: 29 Tories in all courts upon proteſtation of 


honour only, and not on the common 
2 oath. : | = 5 17 75 ; E oh | * a z 0 


£ A * 
* 75 4 # $343? 
„ * 


_ Houſe of Lords, made this day, ordered 


to be inviolably obſerved by all perſons 
practiſing in this court, and that the lake 
be recorded therein; vis. 1115 


S 


&« 2240 


Order of de . 22d May 1732. An order of the 


ks 
By 
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ade Die Mais 1732 


n en eisen do A997 d 11 


Reſolved by the lords, ſpiritual and 


remperal: i in Parliament aſſembled, that 


it, is the inherent right of all peexs or 
lords: of, parliament, to anſwer, or be ex 
amined upon interrogatories in all courts 


111 


upon. proteſtation of honour only, and 
not on che common oath ; of which no- 


274 


tice is o be given to all the judges, that 


the ſame may be obſerved and ee 
in the eyegal courts.” odd banc gome 


« 1 Fi B. do ſolemnly, 3 4d The quakers 


ſolemn affirma- 
truly, declare and Am. tion inſtead of 


an oath, as ſet- 


21044 ; 1 ' l 1 «1 


The depoſition pe each 8 re- Depoſition to be 


carefully read to 


N ſhould be carefully read over Sach witneſs, 


and if erroneous 


to him, or he ſhould be permitted to 0 be reaigea. 
peruſe and conſider to what he has de- 
poſed; ſo that the commiſſioners may 


have the ſenſe of the witneſs ex re nata 


without being tampered wich; and upon 


ſuch reviſion, if any errors appear, or the 
| witneſs upon Waere ohjects to the 

ſtatement or, pcaning of the depoſition, 

the ſame muſt be ratified, LR OAC> Res. 


90, 91. 


The 


N F TORY „ Þ _ — * *. : : be 
a $' 35 Conmilon, N 109 | 
5 wo . | F F 


tled 8 Geo. G * 


4 88 1 
5 33 
* 2 ing 


: 


* 
7 4 
AL 

bk 
. 
8 
i 


8 


a * 2 32 ay 
joe IS 


— a —— 
. 


8 


. 
rr 


8 D * 
. ˙— Re ners; 


* * - 


8 * * 


8 
. 


— e 5 — —— — 
. 2 


r 
* 


2 8 —— 
y ER pF 3 
: — * Rr 


Pa 
ay, 


no Examination of Witneſſes 
Witneſs to ſub- | The witneſſes \tmuſt ſeverally ſubſcribe 


ſcribe hi 
5 his — 85 Chriſtian and ſurnames, or marks, 
=— | 

to the paper draughts of their reſpective 


depoſitions; aſter which the whole are 


by ingroſſed by the clerks attending and 


ſworn under the commiſion, upon ſkins 
of parchment, ſtamped with a proper 


' ſtamp, each witneſs ſubſcribing his name 
to his own depoſition thus ingroſſed. 


The acting commiſſioners. alſo ſubſeribe 
their names to each Aenne or Kin of 
e eye" 15 


If a witneſs Where a winefs dies after dhathins- 
dies before he | P 
figns his depo. tion, but before ſuch examination be 
ſition, it cannot 


be read. ſigned by him, the depoſition cannot be 
made = ul 1 oh e 17 278. 


He who tampers If any | prattifer, of other perſon, goes 


with, or ſuborns 
'— awitneſs, is to about to. tamper with, or ſuborn any 
ſtand commit- 


ted. witneſs," upon complaint made thereof, 


and upon examination of the matter upon 


oath, he muſt ſtand committed. Gilb. 
| _ e 745: etre e 


eee Agesebeansmber L obſrdess another 
— in his duty, or examines irregularly, the 
duct to be cer- 2 ſo obſtructed ee _ 


Uficd. 
fis. a ſuch 


nefles,, and their depoſitions or anſwers to 
dhe eee are thus ſet downs 2 


er Cm. 1277 
ſuch miſbehaviour to they court without | 


affdavit. Gilbs Hiſt, Cbanc. Ius. 
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The names and dae bee of the wit Nor of taking 
he depoſitions. 


4. B. af 34; Nin the county of 
gent. aged years and up- 
3 en produced, ſworn, and ex- 
amined as a witneſs on the behalf of the 
plaintiff _ W depoſeth as fol- 
loweth. 
To alin firſt interrogatory this depo Firſt. 
nent faith; that, &c. 
8e Jakks | ; fe 1 
To the ſecond interrogatory this "yy Second, 
ranger faith, that, &c. 
Sag in like manner Sivan through. 
the reſt 13 Rc interrogatories, 
If a commiſſion be emo n ora, 
other day and place, and witneſſes are eee Te 


time and place 


examined, the time and place where ſuch » — — a 


examinations were | taken ought to n . 2 5 


mentioned and ſet down in the title of 
the reſpective depoſitions, and a memo- 
randum 
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Examination of Witneſſes 


miſſioners ſhould ſign ;- becauſe, upon an 


indictment for perjury committed in de- 


Proving exhibits 
before commiſ- 
fioners. 


| hearing of the cavſe; and in order to 
identify their being proved, and to in- 


poſing falſely before commiſſioners, it 


ſeems eſſential to ſtate the time and 
place; for primd facie it muſt be in- 
tended where the wal of the 3 
imports. 

Books, deeds, papers, or writings, 
may be produced at the execution of a 


commiſſion, in order to be proved as 


exhibits, and read in evidence at the 


title them to be read, they muſt be in- 
dorſed after the an manner: 


* 
£ £ 


In the mr: 


Indorſement of 
exhibits proved. 


Between 4. B. plaintiff, 
and 


* D. eden 
66 . et At the execution 


of a commiſſion for the examination of 


witneſſes in this cauſe, this paper writing 
was * to E. F. a witneſs ſworn and 
examined, 
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When the Liedes a are e wh De poſitions in- 
groſſed, to be 


their depoſitions are are ingroſſed On parch+- —— with 
ment, and carefully compared with'the —— 
the commiſſion 
paper draughts, each commiſſioner pre- is cloſed. 
ſent ſigns every "ſchedule" or - ſkin of 
parchment containing ſuch © depoſitions, - 
as well as the interrogatories, and being 
annexed to the commiſſion with the ſche- 54 
aue of oaths, the whole is fo folded and | 
| bound up together that no part of the 
ingroſſment or writing may be read ex- 
cept the label to the commiſſion; but 
before the commiſſion is ſealed up, the 
acting commiſſioners are to indorſe upon 
the commiſſion the following words: 
« The execution of this commiſſion 
appeats in the ſeveral ſchedules to this ' 
canyiſfion e e n 5 N N 
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Paper draughts -* The Comm mon beingthus executed 


of the depoſi- 


tons to be de- and folded up, the Pall draught of the 


commiſſioners depoſitions is to be alſo ſealed up, and 
Gown. one Part thereof is delivered to one of 
reer 1 commiſſioners to keep, er 
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$9,322: One of the defendant's commiſſioners to WE 1 
keep, until publication be paſſec 770 the 00 
rule or order of the court. fol 

The commiſſion | The commiſſion muſt be delivered bb WW 
to be delivered har 
ty one of the One of the acting commiſſioners into the Mar 

iM 

fo acareful per- Cuſtody of a careful perſon, to be deli- the 
— T7 vered an oath before a Baron, in like 
| manner as hath been before obſerved on 0 | 
3 12 55 the delivery of anſwers. Os I q 1 
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cler in cout The clerk in court then takes the Suns 


then receives it 


into his cuſtody, commiſſion into his cuſtody, and de- 5 þ 


— 7 —— poſirs it with the junior ſworn clerk, who 1 A 
49 35 emer it in the 7 of Wee com 
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„ -. Where one of the 2Ring.commiſſion- Wheresn aating 


: ers brings the commiſſion to Lond ON, delivers the 
» no oath, is required of him, but he de- the — 
» i liyers the Fommiſſion to the clerk. in — 
e coyprt who .1 ved it, and he makes the 

. e inc orſement thereon: 85 


ft Dec... 1794. Received from the 
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The acting commiſſioners are always Fees payable to 


the commiſſion- 
paid one guinea a day, and the party —— 


op allowed upon taxation one pound ; Per *. 5 n | 
b day for each commiſſioner, during; the eee e | 
10 execution of the commiſſion, excluſive 5 
che of every other expence, and alſo of the f 
of days of going to and returning from the jy 
1. commiſſion; and the ingroſſing clerks : 
. are in like manner intitled .to half a N 
de- Bur | = coltioamen ors ns ap 
xho A quantum meruit lies for be S A8. 2 If not 80 0 ä ; 


commiſſioner upon a commiſſion to ex- ä 
amine witneſſes, though it was objecten 
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116 Exaniindtion f Witneſes | 
be added by the command ol. the court, 
| fed non atlocatur, becauſe he is Appointed 
at the nomination of the partys * 


ought to pay him . if he employs him. 
5 3 3: 2.  Carth 9 | Cons 486. 


The. eu 875 ended hs 


houſe where the 


commiſſion is commiſſioners, ſolicitors, clerks, and wit- 


held, are borne 


equally by the neſſes at the houſe where the commiſſion 
enen, bs, held, are borne by the parties attend. 


ing and joining therein. But. the ex- 
pences of the witneſſes are always paid 
by the party who produces them, and 
that before they give evidence * re» 
quired, Gilb. Chon. 128. mid. 


When the ron RE The 8 of a commiſſion to ex- 


expences are 


difproportio- amine witneſſes at the houſe where it is 
nate how they 


may be regu- - held will often be found diſpropor- 

lated. 45 . 
tionate; but where the diſproportion 
becomes ſo conſiderable that one party 
may examine twenty or thirty witneſſes, 
and the other party only half a dozen, 
the expences of keeping the witneſſes 
muſt be paid by the 2s who produces 


them, ; 


Witneſs croſs A wins cath examined at the exe- 


de may be paid Eution of a commiſſion thus conducted, 


under the fore. * | | may 


going regula- 


tion. 
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may be either at the joint expenoe of the 
parties examining him originally, and of Won, 
the parties who ſhall croſs examine him. 
hut if a party inſiſts upon eroſs examin- 
ing' a witneſs (which he may do), and 
needleſsly defers the croſs examination, ” 
and detains the witneſs for ſeveral days 
for that purpoſe, the party examining Hoa ans 
ſuch witnefs originally may Pay the 225 
witneſs his expences and charges up to 

x- W the concluſion of his original exami- 

1d nation. The expences of his detention 

nd for his croſs examination incurred aſter- 

e· wards, muſt be pag by the pany —_ 

ing him. 
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x- It was id by Mr. Baron Price, i in 18. Witneſſes not 
is caſe of Dudds v. Billings, 17th. June ale. OR 
r- WH 1718; in Scac. the witneſſes who have 

on been examined upon the firſt commiſ- 

ty | fion, cannot be examined upon a ſecond 

es to the ſame matter without leave of the 

15 court. Bunb. 24. 
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CES Neither eib witneſs be examined | 2 
twice to the ſame interrogatory; if he 
be ſo examined, his ſecond examination 
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tion of witneſſes N 
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Form of FM | * Ke. T. ; To F. greeting n We 
— fi firmly injoin and « comman you th: at, al 
the Chief Baron, if Ir 
excuſes ceaſing, you do perſonally 'be 
and appear before our trulty and © well. 
heloyed the Right Honourable Sir 4, 
chibald Macdonald, knight, Lord Cr 
Baron of our court of Exche ec quer, at 
Maeſininſter, on Monday the | day of 
= next, at of the clock in the 
ſoreno en of the ſame day, to teſtify and 


1, 10 1101 2 


„nech kde form our ſaid Chief Baron concerning 


nos 51012 info 12 * 1 f 


hy ee ir DET articles or interrogatoties' mean 
| Will chen and there be produced to you 
in a Certain cauſe depending 1 in ou feid 

court, Fra now at iſſue, herein G. P. 18 


plaintit 4 and X. 3. 18 d. ckenckift, ya the 
Part and behalf of the aid hd 
that you do bring with you and prodüte, 
at buch time and lace "as aforefald, a 
certain — yo dec, beating 
+ Ke Wt 1 and 
h e bern ben eo de wage ba 
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M Eſq, of the firſt part; Mar. aret 


With of the fame place; 1 piullter, er 
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£ nd. Parts, Sir George Cook of Mar- K E be 


in ch {aid « county of Terk, Bafönet, ONO e e 


Inbx 2 5413 36 


o the thir d part; Jobs 4 Bompſan of Ten- ase ne 


ix 
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ils in the county of Kent; Eſq. ande 


Matthew Robin/on, of the ſame place, of 
the fourth Part t; now in your cuſtody :; wh 
and this you are not by any means to 
fail under the penalty of 100). which, if 

you neglect this our command, we will 

cauſe to be levied to our uſe out of your 

goods and chattels, lands and tenements. 
Wimels, Kc. By the Barons. 5 
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Elior. 


8 i 


15 doth. 


I Gif) Kc. To A. B. cetin We Form of a be 
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ſioners in the 


excuſes ceaſing, you do perſonally be and count. 
.appear before L. M. N. O. F. 2, _ 

R. S. our commiſſioners, by virtue 33 
our commiſſion under the ſeal of our 

\ Exchequer, . at We Aminſter, at ſuch diy | 
and, place, or days and places, which 
Our. Jad, commiſſioners, or any two or 
ak of, them 5 ſhall Pa to  reſtify, Kc. 
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bring him j into contempt: for it mult be 


cument in his cuſtody, that the court 
can compel the thing — to, be 
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upon an affidavit of ſervice of this writ, 
and a certificate of the commiſſioners, 
before whom'the witneſs is required to 
appear and bring the deed or other do- 


cee t hs witnefs,, nu. 
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7" HE- en of witneſſes 4e Ditiofion be. 


obtained at the inſtance of either or any 


of the parties; whereas the examination 
of witneſſes in perpetuam ret memoriam is 


the ſole object of the plaintiff's ſuit in- 


Rind, for that Fe purpoſe. 


1. as a vill 7 is filed it ſhall W — 
witneſs pang" 


that there is a material witneſs for any 
of the parties who may be aged, infirm, 
or ſick, or about to depart the kingdom 


mediately bound, and from whence he 


cannot return by the time, he would 


otherwiſe be examined in chief, and that 


the party is in danger of loſing his teſti- 
mony; upon ſtating any of theſe facts 
the court will hs a witneſs to be exa- 
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by 
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Leue e/je. 


upon a long voyage, on which he is im- 


mined die bene ee, either by a commiſ- 


fioner or before the examiner of a Baron, 


' faving Juſt exceptions. 
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A witneſs. «cub It Was moved by Mr, Sabi, On behalf 


zee to violent 

act uf de of the plaintiff, ſor leave to examine one 
gout, for. that. 

reaſon ordered Mr. Barnes as a witneſs de bene M. The 


to be examined 


d bene gg. affidavit of the plaintiff, which was read, 
did not ſtate the age of the witneſs; but 


only that he was ſubject to viblent at- 


ticks of the gout, and from thõſe attacks 
Was under the apprehetifion of dying. 
The affidavit alſo ſtated that he Was 4 
material witneſs, and that His teſtimofy 


*which he drew, the bond itſelf being 

"Hoſt; ' Mr. Burton oppoſed” the "motion, 

upon the ground that the infirmnity of 

the witneſs was not of a nature to juſtify 

the plaintiff in ſwearing that tlie witneſs 

ig Was in danger cf dying, of that he would 

Have ſworn it; and that this condition bf 

the witneſs could alone intitle the plaintiff 

to a commiſſion de bene ee. In ſupport 

5 of the motion Mr. Scott cited Vl v. 


ily oc "Lark Ferrers, 3 P. V. 77; and Mafeley, 


390. But the court granted the com- 
miſſion, which they thought reaſonable, 
independent of the caſes cited, Jepfen 
v. G feen way, 1 _ Det 1784, # Scat. 


. 2117 {}. 181 L 112 11K IC Jak! 40 E 34 ö 54 4 10 5 


NA 340 41191921 111. pil 0 3 * 2 Il DA, 
me, © a | 
22 12Mimmo. a We lone 1 Been 


was required to prove the draſt of à H 


1 
WO 


Ugo 


UT oe © 


— — 
—— 


1 


N SOON Bene Ppot\urms,) 223 
be 09 Between A. R. plaintiff, 11 | Forhy fits & 
1 « , 5 N 2 
5 910 AEK O7 5: aid 1 Ing ef ＋ To eee | 
: A s 1 FO 0 15 1 b £ Wo old, K 04 

T o C. D. defendant. N 419D40 Heiser 
bs IF] 287 113 „Ide 417 117114 19 49 I; 5 1: 7 of 22 Oo . 2 - 


A. B. che plaintiff in this ns 
oath and faith, that G. H. of fie Vn 
in the county of is a very ma- 
terial Wines on his, behalf in this cauſc, 
and without whoſe evidence this depo- 
nent, as he is adviſed and verily believes, 
cannot ſafely Proceed to a hearing in 
this cauſe; is now in the ſeventieth year 
of his age, as he the ſaid C. D. informed 
this deponent: And this deponent fur- 
ther; ſaith, that the ſaid CD: Appears 
to be very weak and infirm, and in a 
declining way, and from his advanced 
ears in all probability not likely, to liye 
Jong. Sworn, Srg. | 102 Hon 53 
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7 Upon this aMdavie the — il Of ie the commit: 


fion iſſues for 


eourſe order a commiſſion. to iſſue. If de plamdft dhe 


it Tues; on the, behalf of the plaintiff, Hm ng 


the. defendant, ls to be at, liberty to join and . 
therein and, croſs examine the witneſs; 


ſo f the commiſſion iſſues at the inſtange 


of the defendant, the plaintiff hath the 


like liberty to join therein. But, N. B. 
"defendant cannot have a commiſſion to 
Ka- 
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A plaintiff can- 
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1 * 
889 * 4 4 


examine 4. 300 fe. until he hath: an- 
> ou | Grered the bil. | * 


2 0 1 1 
„rden As 11151 2 111 


Form 1 The form 57 a ata is the 
commiſſton ti 


examine wit- {fame as that of the ordinary commiſſion 
neſſes de bene F RY 
22 to examine witneſſes in chief, except that 
inſtead of the clauſe empowering the 
commiſſioners * to examine witneſſes 
generally, as well on the part of tlie 


pPlaintiff as on the behalf of the defen- 


* IRAN 


dant, the names of the witneſſes, and 


their places of abode, are to be inſerted 
in the commiſſion to examine witneſſes 
ds bene offs; and except alſb that it is to 
be teſted of the day on which * order 
for it was made. 


"Oh, SAS s 4 4 4 s $4 Aid 


The court cannot e an order” to 


not be examined 


4. bene dle by a Examine a plaintiff de bene effe, ſaving 
Juſt exceptions, though they will make 


defendaut. 


ſuch order to examine a defendant; for 
the defendant ſhould have demurred to 
ſuch an immaterial plaintiff. - If a cor- 
5 poration would make one of their own 
members a witneſs, they muſt disfran- 
chiſe him. 1 P. V. 595. But no plain- 
tiff ought to be a witneſs for another 
1 * td _ to coſts. Bid. e 
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| aut v. Butler, in Scac. 


N Bene Ege. an V 


FOR a Ah hath anfivered,; the After anſwer | 


the court will 
court will not, unleſs under ſome extra: not of courſe 

grant the plain- 
ordinary circumſtances, give the plain- tiff a commiſ- 

ſion to examine 
tiff leave to examine witneſſes Ae Bene winnedes 6s. + 


Ne, as he may immediately. reply, and 5 01703 


examine 0 Witgenen in che uſual FAY. RODS e er n 


W 
230 
* 


Motion Yor plaintiff for leave to exa- Motion for 
laintiff to 


mine 2 c0- plaintiff as a witneſs to prove — a co- 
a will, denied 234 Ooter, 1735. Hun * Plaintiff denied. 


gate v. Putbergill in Scac. Upon which 
denial, on the 2655 of May, 1736, the 
other plaintiff moved to ſtrike him out 


of the bill, which was ordered on giving 


ſecurity, to .anfwer colts. 


On motion for the plaintiff his guar- Cuardian exa- 
dian Was ordered to be examined as A 5 
witneſs on his behalf de lene efſe, 9th of 
Tune, 1702. 2 8 v. Begrave, in Sear. 


2 


"Phe like” order, 715 of May, 1725. 


The like order, 27 Ani 1735. 
Able v. Abley, in ccc. 


The like 7 to 3 a guardian Guardian ex- 
mi ned for the 
4 bore , as a witneſs for the defen- defendant. 


Gant, | 
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danty IHeIꝗͥApril, £7994: Cenynn v. 

Iu 3/16: 24 Aon 5:13 to DLO: 241? 

JU 9. Y19W e111 ger 's. AL 36413 

After anſwer eee eee had anſwered; 


defendant ob. 
rained an order they! obtained an order:to examine ſeve- 


to examine de 

bene eſſe, but ral old witneſſes, ſome of the age: of 803 

bef ina- 

3 and others of the age of go but before 
on. 

ehe nom or- tlie commiſſion could iſſue the plaintiff 


was NOW or- 


— i; * replied to the anſwer, andthe defendants 
— miſion 1m» rejoined; and the cauſe being at iſſue the 
defendants were deſirous of ſaving the 

expence of their commiſſion, :; and of 

availing themſelves of an examination of 

theſe antient witneſſes, under the general 
commiſſion to be iſſued by the plaintiffs; 

and in order to haſten them in this pro- 

ceeding, it was now moved by Mr. 

Richards, for the defendants, that the 

1 plaintiffs: might ifſue a commiſſion in 2 
2 es 2 wWirek for the examination of their wit- 
nngneſſes, and give fix days notice of exg- 
— defendants undertaking to 

accept the ſame; or, in default of ſuch 

notice, that the defendants might be at 

liberty: to iſſue a commiſſion, and that 

the plaintiffs might exchange, and ſtrike 
commiſſioners names, in four days, or 

that the defendants might: iſſue the com- 

miſſion to their OWN | -camimiflibntrs. 

7 | T his 


a Bene Eſſe. WAA; 27 


44 his was oppoſed by the plaintiffa, upon 
the ground of the ſhortneſs of the time 
that the plaintiffs were called upon to 
prepare for going to commiſſion. The want v, 


"A Tear: 


court ſaid, the time was too limited for - Rs 


"4p dice 1 


the plaintiffs to iſſue and give . | 100 „p 
executing their commiſſion; andꝭ as they e 
muſt haye the carriage of it, they ought 
to Hav a reaſonable time allowed to 
prepare fog the execution of it; and 
thereupon ordered that they ſhould iſſue | 
their commiſſion on that day three-weeksz 

in 'which-the defendants were to join in 

the ordinary way, or in default the de- 

fehdants were to be at liberty to iſſue 

their commiſſion. Atwood v e ue 

171 Dec. 179 , in . MS, GONE 

del 3604 ibn n dna 

> A bill v Was hib for | acliimeck; Motion to exa- 


mine Wwitnetles 


and ſatisfaction for a fraud, and breach 47 bene die, in 
of: truſt in the defe ndants in che Eaft- ae _ 
Indies. The bill was filed in-Michaelmas 
term 1731; all the defendants (who were 
ſupercargoes and writers) but one had 
anſwered; but, ata, the principal de- 
ſen cant dame over only in July laſt, fo 
he could not be ſerved with proceſs until 
then, which proceſs was returnable the 
firſt day of this term, and he appeared 
1 58 
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45 
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Commiſſion 10 Examine Witneſſes 


on chat day. The Eaft-India ſhips being 
obliged to go out the latter end of this 
month, it was moved, on behalf of the 
company, that two of their captains, 
who were ſworn to be material witneſſes, 
and not likely | to return in leſs time 
chan eighteen months, might be exa- 
mined de bene eſſe, ſaving juſt exceptions, 
Which v was alledged to be oſten done in 
Chancery, though there was no prece- 
dent for it in this court, but only where 
witneſſes are aged or ſick. This was 
debated by ſeven counſel of a fide, and 
the motion was refuſed per rotam curiam. 
What the court principally went upon 
was, that if there was a neceffity of ex- 
amining theſe witneſſes, it was a neceſſity 
of the plaintiffs own creating, for it ap- 


Pears they are as ſervants to he company, 


and they might have employed other 
fhips and captains. 2dly, That it would 
be putting a great difficulty upon the de- 
fendants ſince theſe witneſſes are to go 
fo ſoon; for though Nai/ might croſs 
examine, having 2ppeared, yet it is im- 
poſſible he thould get interrogatories 
prepared, conſidering the many charges 
in the bill, within the time, though the 
plz intiffs might be Prepared with their 
5 inter- 


EET 7 3 
interrogatories. Eat India Company v Won . 


dug e aud W „ 173a, in Fo 
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- "The -depoitions of witneſles bane RI Depoſitions 
* bene eſſe being duly taken and returned; oſs when to be 
are depoſited unſeen in the cuſtody of 5 
the junior ſworn clerk until publication | 
ſhall paſs in the cauſe; but when the 
cauſe is At. iſſue, and the ordinary com- - 
miſſion iſſues to examine witneſſes in 
chief, ſuch of tlie witneſſes as were exa- 
mined 4e bene eſſe, and who are then liv- 
ing, and capable of being examined, 
muſt be again examined under the com- 
miſſion in chief, and their depoſitions 
thus taken render void their former de- 
poſitions taken 4e bene efſe, and their laſt 
depoſitions become the proper evidence 


70 be read! in the cauſe. 


 Depokitions taken de bene We mal affect Depoitions de 
bere eſſe only to 
thoſe only who are parties to the ſuit, or ac the par- 


he cauſ 

who derive under the ſame title; but if - > om 
der tl 

it ſhall afterwards appear that the Wwit- — aging 

nefles might have been examined i in chief 

regularly, ſuch depoſitions ſhall not be 


made uſe of. 1 P. W. 56879. 
Vol. II. | * A wit- 


nr 


x30 C ommiſion to Examine N — 


A perion may = A witnefs may be examined de bete 
bene efſe, though efje.though- neither old, infirm, or going 
| mpg rc abroad, according to the circumſtances 
— of the caſe, as where a perſon is the only 
witneſs who has any knowledge of the 
fargery of a deed, or other matter of 
fact; for otherwiſe if he dies before he 

is examined in chief, the proof of the 

fact is gone. Curſe Canc. 275, 292, 
300. Prac. Reg. 166. Moef. Rep. 390. 


Depofttions If the witneſs examined de dene eff: 

E e ven 

70 how pub- lives till he can be examined i in chief, 
ed it the 


witneſs dies. he muſt be exarnined over again with 
| the other | witneſſes in chief; but if he 
dies in the mean time, then the party 
for whoſe benefit he was examined may, 
upon notice, and an affidavit of the death 
of ſuch witneſs, obtain an order that his 

depoſition may be publiſhed. 


Defendant It was moved by Mr. Burton, on be- 


moved to ex a- 5 
mine a witneſs half of the defendant, for leave to exa- 


going abroad d. - f ; 
| 6th, Ne, but _ mine One James Orm, a material Witz 


court denied > neſs, de bene efſe, he being about to de- 
pot eving part the kingdom beynod ſea. An afti- 
| davit was produced of the ſolicitor in 
the cauſe, ſtating, that the evidence of 


this witneſs was material to the intereſt 
of 


5 


of the a and that the witneſs 


N was about to depart the kingdom; and e e 
Kot hon examinedthe defendant nie 
loſe the benefit of his teſtimony, Mr. 0 


Scott and Mr. Steele for the plaintiff op- 
poſed this motion, upon the ground that 


| the defendant had not yet anſwered the 
bill, and for this reaſon the motion was 
denied Wabdmaſs v. eee 15h of 


, 1788, in Scac. 


NM. B. The OE diſtinguiſhed this 
application from that of a plaintiff who 
applied for leave to examine a witneſs 
dr bene eſe upon filing his bill, for that 
vas his caſe on which he applied, 
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n 70 Examine rungen | Eo 
in Perpetuant Rei Memoriam. 


Form of a com- 


kk form of this commiſſion is the 
miſſion to exa- h 
mine witneſſes | 


fame as that of a common com- 

in peiprnen ® +miffion to examine witneſſes, except, that 
inſtead of the clauſe empowering the 
commiſſioners © to examine witneſſes 
generally, as well on the part of the 
plaintiff as on the behalf of the defen- 
dant, the names of the witneſſes, and 
their additions, are to be inſerted in the 
commiſſion to examine witnefles- in per- 
petuam rei memoriam on the part of the 
plaintiff; and except alſo, that it is to 
be teſted of the day on which che order 
for i it was made. 


N. B. For the previous proceeding; 
to this commiſſion ſee title Bill to Examin- 
Witneſſes in Perpetuam Rei Memoriam, in 

the firſt volume of this work. 


Exam 


Mi- 


( 133 ) 


Pramination of 22 aan a 2 
NENT Baron. Ne 


: ag 


TT. hath been already: obſerved thatthe 
Lord Chief Baron, and the three 

hs Barons of the coif, have each of 
them the power of appointing a ſworn 
examiner to examine all ſuch witneſſes as 
are brought before them; and theugh 
the 25th, general rule of the court directs 
that a commiſſion to examine witneſſes f 
ſhall not iſſue within ten miles of London, 
it, does not preſcribe any limits to the 
examination of witneſſes before a Baron 
in cauſes ariſing in any part of the king- 
dom, where it is for the convenience or 
accommodation of any of the, parties 
that their witneſſes ſhould be examined 
before a Baron in London. 


ES — 
1 * 
A? 


1 The A who examines his witneſs In what manrer 


the interrogato- 
before a Baron leaves his interrogatories, > acnaghdes 


bited 
ingroſſed on parchment, with a proper Gs 
ſtamp, with an examiner, who exhibits 


the ſame by ſwearing the witneſſes thereon 


before a Baron, and then proceeds to 


3 examine 


Fi 
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1 Examiiatiom of Witneſſes 


examine them accordingly; and the foli- 


<citor for the examining party muſt then 
give notice 40 the adverſe elerk in court 
that Hs" witten are form and undder 


examination, | FITS fri 
in the Exchequer, 3 W 1 
| 2 , 9482090 * 5 
Between 4. B. plaintifh 
and 
_ 3 17 a 24 33 1 1 4 C. D. defendant. 


. — of the 2 Take notice, that John Styles of Chan- 


— req lane, London, gentleman; and Robert 
nd of the tine Smith, of Dariford, i in the county of Kent, 


of their exami- 
nation, to be yeoman, now reſi iding at No. 4 41 Fleet. 


. in Feet, 4 in the pariſh of St. Dunſten i in the 


ney Po "Wh, f in the city of London, are fror, 


: and under e: examination as witneſſes on the 
7 part of the plaintiff, before Si r Beaumint 
Hotham, Kt. one of the Barons of this 


honourable court. Dated che W f 
of I © > - 
'Y =» 5 a ens * ; WY, M. 


| oY = SOOT > by eclerk Sober for th 
185 D259 in An r de. N — 
294239 defendant. 115193 O NK 1101 
1 101 þ119238 01 Sli bed 100 1 fl 
bos Dp pie of the cburt, when a 
re rr from the countfy to 
a * be 


1 


be 


cuted; in that caſe the examining party 5 
need not exhibit the whole ſet of i inte _ 


* .. before a Baron. E. 135 


bringing him muſt keep him in town one 
day aſter the notice given, in order, to 
giye the adverſe party an opportunity of 
croſs examining him; and if the party 
who intends to croſs examine him keeps 
him in town for that purpoſe, he muſt 
pay the expences of the wirneſs for the 
time he o ne him. 


Le begun A that witneſſes Particular inter 


rogatories may 
reliding in London are neceſſary to be te ſeated from 
oral ſet, 


tire 
| examined i in cauſes ariſing in the country, — 


in which a commiſſion to examine wit- "WI e x 


MT S117 10 bis 


neſſes 1 is either holding, or has ee, an! 
101 „oller 
3 00 65715 


r 


buch of them only a as are applicable to 
| the, nature of the evidence intended ro | 
be alduced. | TE 3 f wo. 


i ? 
— x 


Mr. Wilbraham 3 for he . A Vitbet duly 


ſerved with a 
dant, that Mr. David Mar tn, a witneſs ſubpara to teſti- 


on; his; behalf, having been duly, ſerved Anek 
with a ſubpæna to teſtify beſore the exa- 
miner, but had refuſed to attend for that 


Ppurpoſe, publication might be enlarged 
def faur 1 and {On mor tioe 


the 


row - 


4 
A 
5 


Examiuatiuu of Mätueſſes 


190 be eramingdlror ſtand nnthmjttrd. 

Upon readmgathe affidavit of- ννEꝭ!n 
Eryergcanid:thercertificate uf che eðxami· 

ner, publication was ordered to be en- 

larged, and the witneſs to be examined. 
ʃ-aiſowi Raſt: India Company)and Hir M. 
— 5 Decker, bih Now. 1734. ee 


a Gcac 1 f rtf t 87 274 711 


5186: halo ieee had: 1508 {ſworn 
before Mr. Baron Thomſon, 4 Baron: of 

3 25 bis this vourt, were on motion ordered to 
A4⸗ttendoto be examined in four days, or 
indefault to. ſtand committed to che Flext. 


Trin. An Lilſy, 24 Jan. 15 345 22 
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Pefore a witneſs ©” But it hon ſeem eee Wit⸗- 


is charged with 
a contempt for neſs: can be charged with a conte mpt for 
not attending to 


be examined, refuſing ta be examined, proof ſhould 
ett be made to the court that reaſonabie 


ges ſhould be 

engerer . have been tendered . gg wit- 
= for eee d gba! 

KS _ 5 i do HA, dt DD 


8411 11 Us 


"Intersfted wit- nbd dl tesa 
nee OY upon a bare He, ara genetabexammination 
of witneſſes, if ſuſpetted eto e ſooretly 
concerned in the event. of ie caule ; or 
„ n publi- 


cation 


. 
2 


the witfleſsupight attend the Chief Baron 


e 


Dr 
1 


debe a Barum 


exticati by Examinations whichUaſbiy the: 
ohh method of -fupportingrunzabjedtion! 
to the former claſs3:for|nomamis tobe 


examinedto prove” his own-ihfamyong 


laſh. 279 DI ADT ο,iñƷ:Qitiaq Aach 
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At law (and the Als off euiduns E 
the ſame both in-law and in equity) . 


ceptiohs- to witneſſes ſeem to be re- 
ducible into two kinds; firſt, exceptions 


to tie credit of the witneſſes; which do 


not at all diſable him from being ſmorn; 


but yet may :blemiſh the credibility of 


his teſtimony; ſecondly, exceptions to 
the: ramprtency of the witneſs, which ex- 
clude him from giving his teſtimony at 
law, but in equity do not prevent him 
from being examined, and of theſe: the 


court is to judge. 2 . 4 Evid. * Ip 


bl . 256, AS 13233 ICY 63 tue 
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When the exarnifiarton' of Aitneſles 18 Eraminstisw of 
witneſſes being 


cloſed; the depofitions remain in the 


Exceptions is: 
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depoſitions how 


cuſtody” of the . examiner, unſeen, until ws Om 


publication-{ſhall! paſs in the cauſe; and 


then a tlie following certificate of the 


iworn>clerk for the EXT ning party, 
that publication ĩs paſſedy'ts'dehvered'to 


Cy who is thereby authorized 


to 
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28 FEramiuatten f iumeſtes 


to / publiſm the depoſitions :by: making 


office-copies of them, as well for the 
party on whoſe behalf the witneſſes haye 
been examined, as for any other of the 
Parties who may n the like copies. 
1]. 52 Dash ION 


ferm of a cer In 1 Exchequer | MITT 
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"Theſe are to Lene that publication 
of the depoſitions of witneſſes taken in 
this cauſe is paſſed. Dated at the King's 
| Remembrancer” 8 office in the Inner Tem- 
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A witneſs, exa: 1 was exhibited- by - 


mined for a de- 


fendantin a Atiorney- General againſt Atkinſon, for. a 
cauſe touching 
the ſame matters diſcovery. and an account, touching a 


for which the 


defendant had , * CONEr act made by the commiſſioner: 8 of 


- ak it 
Hen and ether the Victualling with the defendant. The 


beg vn any defendant afterwards exhibited his bil 
to the cavi® againſt Mr. Slade, a commiſſioner, of. the 
required, : © apt | 
ners, reſpecting this contract; and both | 
cauſes —_— iſſue, the, defendant in the 


infor- 


 bofort'\a Barons" 


information was adviſed to examine Mr. | 


Gade as a witnes; who was duly forms 


moned, but refuſed to be / examined: 
Mr. Mansfield now moved that an at- 


tachment might iſſue againſt Mr. Slade 
for not attending to be examined. Mr. 


Auoryey-Ceneral oppoſrd the motion * 
upon this ground, that the bill exhibited | 


by Atkinſoi againſt Mr. Slade was in the 
nature of a croſs- bill, and related to the 


ſame ſubject matter as that of the infor- N 


mation; and that Atkinſan was not inti- 
tled to the benefit of Mr, Slade's anſwer 
as a,defendant, and to his teſtimony as a 
witneſs. E contra it was contended, that 
though in fact the information did relate 
to the ſame matters as were contained in 
the bill exhibited by Atkin/on, yet Mr. 
Slade, not being a party to the informa- 


tion, could not refuſe being examined 
as a witneſs in the cauſe. © And the court pt 
was of opinion, that notwithſtanding theſe 


eauſes might involve the ſame” matters, 


yet, to conſtitute an original cauſe and a 


croſs cauſe; there muſt be the ſame par- 
ties in both; and as Mr. Slade teſti- 


mony was called for in a cauſe in which ö 


he was not a party, he was in the ordi - 
_ caſe of any other witneſs; and the 


COurt 
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court recommended it to him to be ex- 
amined, if he had no legal objections to 
the interrogatories; and accordingly Mr. 
Slade was examined. But Mr. Baron 
S homſon obſerved, that the regular way 
Was, for- Mr. Slade to have attended: the 
— and if he did not chooſe to 
be:examined' to: thei interrogatories, he 
ſhoulii have demurred to them. Altarney- 
General V. Alkinſon, and Arkigſn v. The 
Commiſſienens of tbe n 1 nk 
Dec. 178 8, ee 9117 1G vat 10 
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UBLICATION 3 is a e e ee IN publication; 
pun the cauſt aſter the examination o ß 
witneſſes is cloſed, by which the contents 
of their depoſitions are publiſhed, and 5 
copies thereof made for the ſeveral par- 
ties in the ſuit. By this act the ſecreſy 
impoſed by the oaths of the commiſſio- 

ners and their ingroſſing clerks, or by 
the examiners of the court, is at an end, 
and they are at liberty to declare what 
they know concerning the nene, 


Publication may _ either by rule wow is may 
or order. : | 1 


, * 
bh 4 
# * 


Saturday the day of 1 795. Form of the 


rule to paſs pub 
Between A. B. plaintiff, lications 
C. D. defendant, _ 
By bill, | 


| It is this dy ordered by the court, 
that publication of the depoſitions, of 
vit- 


142 Publication. 


witneſſes taken in this cauſe do paſs, and 

that this cauſe be put in the paper of 

gcauſes to be heard in Hilary term next, 

unlefs cauſe be ſhewed to che _ 
on nt 8285 nene . V 2d 71 


* 


If plaintiff 3 Where a plaigtiff e che delle, 
plies, and does 


not examine any but is adviſed not to examine any wit- 


muſt give the nefles, he is nevertheleſs obliged to give 
berty to ena. the defendant an opportunity to examine 
mine the fel. his witneſſes, and for that purpoſe the 
towing rule. Clerk in court for the plaintiff enters the 

following rule, after eee of it 


0 wow the adverſe clerk 1 in court. 
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Form of the ure the en 7 + ne 
Between A. B. plaintiff, _ 


and FO 
34 © D. Shins, 0 
„ * bill. 


The ohings at ER ts not irirending 
to examine any witneſſes in this cauſe, 
it is ordered by the cOurt, that publica- 

tion do paſs, and that this cauſe be put 
in the paper of cauſes to be heard in 
Trinity term next, unleſs cauſe be ſhewed 
to the contrary on this day ſe'nnight. 
25 | By 


nd 
of 


'r, 


| within ;/xty miles thereof, a rule to paſs on 


pl eStlipeneril — the court, No cauſe to be 


no cauſe! ſhall be put in the general paper | ap — — 
of cauſes, to be ſet down tobe heard, — . —— 
till a rule be given to paſs publication, ! publication. 
except it be by ſpecial order of court; 


and where the parties live in London, or 


publication may. be given at the ſittings ie 
after Hilary or Trinity terms, and the 

cauſe may be ſet down to be heard in the Fong ain 
Niere or nnn terms pe „„ 


12 „ln ver 


Where 4 plaintiff ſhews this peremp- Upon ſhewing 
cauſe againitthe 
tory cauſe againſt the fecond order to fecond order of 


diſmiſſion, it is 


diſmiſs his bill for want of proſecution, part of the 


terms of re- 


the court will only retain” the bill upon taning rhe bu 


that publication 


the expreſs terms that he ſhall examine ſhal pts che 


firſt day of the 
his witneſſes the enfuing vacation, that — — 


publication ſhall paſs the firſt day of the 
following term, and the cauſe to be heard 


of the/laye te term. 


b a geeint on 4 of the rule Publicktion may 
be enlarged the 


to paſs publication, would move to en- fir time with- 
PE - out notice, but 
large it, upon producing an office-copy: on a ſecond ap- 
. plication notice 


of the rule the court will enlarge it on of motion muſt 
the firſt application; without giving en n 
tioe of the motion; but if a party wp 
plies to enlarge 8 a fecond time 

4a | it. 
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5 i an SUE RE At: 218; 
T2 | _ 2 D. defendant, 
By bill. 
15 It 
"Whereas by. ry \rijle of this cour, 3 
ing date the day of e, it 


was ordered that Publication in this cauſe 
ſhould pals, and that this, cauſe ſhould 
be put in the paper of cauſes to be heard 
in term next, unleſs cauſe fhould 
be ſhewn to the contrary on this day 
ſe'nnight: Now upon hearing Mr. 
of counſel, on behalf of the defendant, 
Informing the court that the faid, defen- 
| dant had ſeveral material witueſſes yet to 
examine on his behalf, and. therefore 


praying that Pub cox be enlarged 


till Whereupon, and on read- 


ww Nin + ws; 


ing the faid Toh, it is ordered by the 
court, that publication in this cauſe be, 
; and t the. ſame i 18 hereby enlarged to 
iche faid deſendant herepy nder 
raking, to appear gratis at the hearing of 
this cauſe. | 
All 


-\ All „„ Such of of 2 6 
large publication muſt en named in the who apply to 
tile of the order, becauſe it muſt thereby XIA b 
ſhew:who are obliged to appear gruris; order. 
and : conſequently ſuch of the defendants * * 
who do not apply muſt be omitted out | 
of the order, as chere 1 is no — 
on wb to appear gratis. 


| Where a defendant moves to enlarge On i to 
5 . een enlarge publi- 

publication, and for a commiſſion to ex- cation, and for 
a commiſſion, 


amine his witneſſes, aſter a commiſſion _—_ muſt be 
has already been executed, he muſt ap- 
ply to the court upon notice, though it 
may be in the firſt inſtance, becauſe he 
muſt ſhe w to the court, by affidavit, 
why he could not examine his witneſſes 
unde po arm 1 commiſſion, © 


nk x4 | 
f >, # + 4% 


w There publication. paſſes. * eoſetit'y Publication paſ- 
of the ſolieitors on both ſides, the uſual of * — | 
rule'to publiſh the depoſitions muſt ne- TOO þ 
vertheleſs be entered with the Regiſter, 
that it 0-004 ah in the e 
of the cauſe. 


ot %; 111. ! 41 4 . 


When pabllestion! is paſſed 7 the hall 1 | 
or order of the burt, the act of paſling « corded. 
inis alſo recorded in a publie book, 


gor. 1. . wherein 
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146 . Pablication 


wherein the commiſſions for che £Xami- 

or wits nation 61 'witneſſes are returned and en- 

„deefed, by a ſworn clerk writing in the 

OO margin of this book, oppoſite to the 
: hap 11 the commiſſion, 3 as follows: | 


| Publiſhed, 


_ 


And dahin The entry being thus made in 77" 
ada ot book of commiſſions, and ſhewn to the 

; "par junior ſworn clerk, he of courſe delivers 
out the commiſſion; with the interroga- 

tories and depofitions annexed, to the 

clerk in court for that party who ſo pub. 

vibes the xl atom 
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publication to Upon hong cauſe againſt et! pe- 


paſs the firſt day 
of the following remptory or laſt order of diſmiſſion of a 


ter t af 
ſhewing cauſe bill for want of proſecution, it is à part 


ee iter! of the terms impoſed upon a plaintiff, 


1 retaining his bill, that publication ſhall 


paſs the firſt day of the following term 


next after the date of his order, provi- 
| ded it be in a town cauſe; but if in a 


country cauſe, and the Plaintiff | ſhews | 


0 cCauſe againſt the order of diſmiſſion in 
Eaſter ym: in that caſe Eyblicarion 's 


not 
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- Pabliction, 147 
o id. 14 , 
not to pak until the firſt gay of Niebel 


mas tern following, when either patty 
is ar iiberty to move to enlarge publi- 
cation as, they mall have occaſion ; ; except 
only, that if the Plaintiff enlarges WY 
lication he muſt undertake not to adjourn 


the hearing of the cauſe. 


T he publication of depoſit tions oh Depoſitions ta. 


in perpetuam 
in per petu uam 2 21 memor 1am paſſes by a a rule — to 


to publiſh them, unleſs cauſe, in a week, - fr er by 
as in ordinary caſes ; with this difference, "_ 
that the ſuit having no other object than 
to preſerve and Nes the teſtimony of 
the witneſſes, and not ſeeking any relief 
on which a decree can be mide, that 
clauſe i in the rule which reſpects the hear- 
ing of the cauſe mult be omitted, | 

After publication of depoſitions taken When publiſhes 
in perpetuan rei memoriam 1s paſſed, khe may apply for 
purpoſe of inſtituting the ſuit i is anſwered, ED IJ 
and the defendant- may move on notice 
for his taxed colts. 2 


by. Pickeln had been Ext 4 * The ä 
1 of a witneſs de 

eſe, and, in a trial at law, his evidence bene gf refuſed 
be publiſhed 

there differing materially from what he — 


had before uniformly declared the fact to ne on 2 wit! 
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Publication of 


old depoſitions, 
where refuſed 


* — diſpute about the right to mills, and the 


Publication 


be 10 perpetuate which declarations his 
depoſiti tions de bene efſe had been taken), 


a motion was made to publiſh; the depo- 
ſition taken de bene ee, to confront the 
witneſs at a new trial in the court below, 
and to invalidate his teſtimony. The 
caſe made in ſupport of the motion was 
a very ſtrong one, and abundantly ſuffi- 
cient to juſtify a departure from the ſtrict 


waxim of practice, if it were ' poſſible 
in any caſe to diſpenſe with it. Aſter 
much argument, upon the firſt bluſh of 


the caſe an order to publiſh the depo- 
ſitions for the intended purpoſe was made; 
but upon ſerious conſideration and deli- 
beration, and before the order was deli- 
vered out, the Lord Chancellor altered 
his opinion, and refuſed the order. 
Pegge v. Burnell. Pas. 1781. 


| Johns exhibited his bill againſt Staf- 
ford to eſtabliſh a decree. relating to 2 


water running to them; and, in his bill 
ſets forth (inter alia), that in King 


Charles the Second's time the city of 


Exeter preferred their bill againſt the now 


' defendant's father; to which the then de- 


fendant put in his anſwer, and there were 
depo- 


Publication, 149 


depoſitions taken to which he refers. 
That cauſe abated, by the death of one 
of the parties, before the hearing; and 
the defendant moved that theſe depo- 
ſirions might now be publiſhed to be 
made uſe of in this cauſe, and inſiſted, 
that though the cauſe abated by the 


death, and was conſequently out of court, 


yet that the plaintiff, by referring to them 
in kis now bill, had in effect revived the 
ſuit; but Lord Chief Baron Bury, Price, 


and Page ( atſente Montague ), were againft 


the order for- granting publication; and ; 


the defendant took nothing by his mo- 


tion. Johne V. Stafford, 14th Nov 
ber, Smt rats Bunb. _ inter 


I oll ons 0 


1 , . 4 > . 
1390101 212 * 
N 
— 
: ? 1 
* ia 4 
of 5 EM * 8 33 1185 5 J 3 
Jon AH £ f } ? 
TO GH NL POR 1 * 
1 * 8 5 [ 
tA fik j 
OG IP# £26} 1 DEF: 
113-3441 + 5 11G , ESL 10 u. 5 
L a * 4 F - y £ n 
> nach 263 idw Ki an ned 
* 5 4 1 ? «# 3&3. $4 2145 A 4 44 E ! i, , 1 8 
F a \ 4% >=, * 42 1 1 > 4 4 
, +: of WILL 191 | * 2 . > 4 : 


ö 
, 13 1811 FSH WS 


RO 197111 Tn 5. or! WAI 65 wt 4717 8 2910. ps co 

here ape e's tot 
3-245. Wiz 7 

3 Ares 1 5 the 

ſea 


— TNTERROGATORIES axe queſtion of 
which are exlybited, in writing, by 35 

all Ox any. of the parties in A cauſe, to TT 

ſuch. witneſſes as are adduced i in ſupport ind 

of the bill, or the defence in the anſwer, mY 

or to the credit or intereſt of thoſe wit- 1 


neſſes. Sometimes they are directed by 59 

the court to be exhibited to proye a fact d 

ariſing at the hearing, or upon an ac- Aid 

count decreed for. the examination. of ing 

parties, or of witneſſes; ſometimes; upon ject 
interlocutory orders, touching contempts, #1 

or to a party pro intereſſe ſuo, And by a wa 

general order of this court, dated the Bre 

18th of November, 1698, all interroga- Del 

tories are to be ſigned by counſel, reps 

2 38 of witneſſes are their an- "A 
- ſwers upon oath, reduced into writing, ff 
ts ſuch interrogatories as are exhibited s 1 

to them, either before a Baron, or before Look 

the Maſter, or before commiſſioners in by | 

the ep ths a 0; they 


When ing. 


Interrogateries and Depoſitions. | . 


When publication is paſſed, and offfee- Interrogatories, 
Which are either 


copies of the depoſitions and interroga“ leading fcanda- 


lous or imperti- 


tories are delivered out, if it hall appear nents may be 
that the interrogatories are either leading * 


ſeandalous or impertinent, the party to be 
| affected by any of theſe i egülaritks 


may, upon notice, obtain an order that 
it may be referred to the Maſter to look 
into the fame, and report this s opinion 
thereon. avs 11 


10 2 
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By 4 general nul of this court; dated 4 general order 


touching i irre- 


the 317 of May, 17 3 * > it is ordered! ee in 
that for the future no irregularities, touch ment gy 
ing depoſitions, ſhall be argued or ob- 
jected to by either party at the hearing 


of! any cauſe, but that all ſuch irregt- 


 larities ſhall be argued in open court be- 


fore ſuch hearing, or be referred to the 
Deputy Remembrancer to examine, and 


9 
7 4 $ F 


report the ſame to o the _ . 
Order to refer 
An order was obtained by the plain- =o 
tiff, on the 267þ of February, 17 $4, that that were lead- 


ing refuſed to 


it ſhould be referred to the Maſter to be diſcharged, 


on the ground 
look into the interrogatories exhibited of delay. 


by the defendant, and report whether 
they were in any and what reſpect lead- 


ing. Before the Maſter had made his 


„ report, 


interrogatories and Depoſttions. 


report, it was moved by Mr. Newnhan, 


' for the defendant, to diſcharge. this order 
upon the ground of delay on the part of 


ora; the plaintifF-i in applying for it; for that 


publication paſſed. in Michaelmas term 
laſt, and the cauſe was ſet down to be 
heard in Hilary term laſt; and although 


the cauſe was not then called on to be 


heard, the plaintiff was too late in his 
application, for that, having ſet down 
his cauſe, he had waved his right of en- 
quiring into the regularity of the inter- 
rogatories, and com pared it to the caſe 
of a defendant, who, after having ob- 


rained an order for time, had waved his 


right to refer the bill for impertinence; 
but e contra it was ſaid, that no rule had 
yet obtained, in either this court, or the 
court of Chancery, which limited the 
time of applying to ſuppreſs interroga- 
tories ſo apparently leading, and that no 
delay could fairly be imputed to the 
plaintiff, either in obtaining the order, 
or in the proſecution of it; and the court 
refuſed to diſcharge the order, Mr. Baron 
Eyre adding, that if ſo late as at the 
hearing an interrogatory appeared ta the 
court to be leading, he ſhould think it 
0 ground to reject the evidence taken 

upon 
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vpon dit. ¶ Deldes v. enen 
nn in Soak 0! edle 51 401 
JB 0 113, e 1919 9613 - +; AH 


* SC were ordered to be 1 
ꝗ to be 
referred to the Maſter as leading, ANG leading, fup- 


having reported them to be ſo, on motion 5 > as 


to confirm his report, the court ordered 3 
the interrogatories, with the depoſitions 

taken thereon, to be ſuppreſſed with coſts. 

20th May and 8th, July, 1726, Jobn v. 

Prothero, in Scac. A like order was 

made in . and Ferron, 2 28% N w. 0 
1050240 Sages boi ces, 31903880 


33 34 


R Witneſs was "nn in We Otis No witneſs to 
be re-examined 


ginal » cauſe, and interrogatories being to the ſame in- 


terrogatories 


exhibited in the ſupplemental cauſe to without leave 


f th 
the ſame purport as thoſe in the origina} © TT 


cauſe, this witneſs was again examined 
to theſe interrogatories; and, beſides this 
regularity, it was faid they were leading. 
It was therefore moved, that it might be 
referred to the Maſter to examine and 
report whether. the interrogatories exhi- 
bited iin the ſupplemental cauſe were to 
the ſame; purpoſe as thoſe in the ori- 
ginal cauſe, and in what particularss and 
whethen the: witneſs had bet mexamined 
a ſecond time to the ſame matters with 
113014 OUT 


7” Tntevrigatovies' und Dipafitions 


out leave of the court; and whether the 
interrogatories ſo exhibited in the ſup. 
plemental cauſe were leading or nor, 
| Lewis v. Sawbridge, 12th ND, ' 1747. 
Liber Ordin. in Sear. Pe, 


* 
© 


Interrogatories 
referred for be- 
ing impertinent gatories that were leading, and examined 


and leading, and 


to matters fo- UPON ſuch matters as were foreign, and 
reign and not "| not relative to the matters in iſſue in the 
mils cauſe, the defendant moved, that it 
might be referred to the Deputy Re- 


membrancer to examine and report 


which of the interrogatories exhibited 


and examined upon, on the part of the 
plaintiff, were impertinent or leading, 
and that the depoſitions taken thereupon 
might alſo be referred, and for the De- 


puty Remembrancer to report accor- 
dingly. 6th Nov. 1731, Henrigues v. 


e Liber Ordin. in a 


'Y 


What words Mr. Bunbury moved bor the defen- 
were held to be 
leading in at in- dans! that ir might be referred 'to the 


. Deputy Neite nber to examine and 


report whether or not any and which of 
the interrogatories exhibited by the 


and, if leading, in 
Upon moving to 


plaintiff are leading; 
what particulars. 


cenfirm the report, the following words 


Were 


'$o where a plain eg exhibited i interro- 


WEL EC 
cc 1a 


by KH 


ferre 
exam 
what 


taket 
Mr. 
Mr. 

Eaft 
Mr. 

Matt 
Strat 
Indig 
1734 


6 
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were reported and held to be leading, 
Is order 40 bring bim home to, ee 
y forcs or in chains. It was then re- 


| ferred to the Deputy Remembrancer to 
examine and report whether any and 


what part of the depoſitions had been 
taken thereon, and to report the ſame. 


| Mr, Bunbury, Mr. Bootle, Mr. Hoſtins, 


Mr. Noel, and Mr. John Brown, for The 
Eaft India Company; Mr. Browning and 
Mr. Wilÿbrabam, for defendant, Sir 
Matthew Decker. Mr. Verney and Mr. 
Strange for plaintiff, Maiſb v. The Eaſt 
India Company and Decker, 2 doeh Jan. 
1734. Lid. 


N, B. By a ſubſequent order, of the 
8h, of February, the depoſitions. taken 


upon this leading interrogatory were we 


ported and hy ppreſſad. 


Mr. Attorney-General, fe plaintiff, 
moved for leave to add or file an inter- 
rogatory to croſs examine the witneſſes. 
which. have or {hall be produced on the 
part of the defendants ar either of them, 


namely, Whether the ſaid witneſſes, 


or any of them reſpectiyely, had ſtock in 
the ſaid company in their oyn names, or 


in the name of any other in truſt for 


them, 


In what parti- 
cular an inter- 
rogatory was 
ordered to be 
added to prove. 
witneſfes inte- 
reſted. 


* 
* 
) 
. 
. 
fy 
"2 
{4 
. 
(4 
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chem, at the time! of their examinations 
on behalf of the defendants, or either of 


them. On hearing Mr. Foley, Mr. Ha. 


milton, and Mr. Clarke, on the ſame ſide; 
and Mr. Forteſcue, one of his Majeſty's 
counſel, Mr. Villrabam, Mr. Bootle, 
Mr. Brewning, Mr. Bunbury, and Mr, 


Jahn Brown, on behalf of the defendants; 


the court ordered the. ſame accordingly, 
Naiſh v. Eaft- India Company and w_ 
84h Nov. 1734. Did. 8 


48 


44 wi 


Depoditions EW was 3 on 455 part of hs PTY 


h 
1 tiff, to ſuppreſs the depoſitions taken on 


commiſſioners the behalf of the defendant with coſts, 


having formerly 


been ſolicitor for ; 
de den aden. it being diſcovered that the commiſſioner 


who acted for him had been formerly his 
ſolicitor in the cauſe. ' On the 34 of De- 
cember, 1736, the court made an order 
upon the defendant to ſhew cauſe why 
the depoſitions ſhould not be ſuppreſſed 
with coſts. © On ſhewing cauſe, the de- 


poſitions were ordered to be ſuppreſſed, 


and the coſts to be paid by the defen- 
dant and that commiſſioner. 12th Feb. 
1736, Culguit v. Smith, in Scac. and 


en v. _— 280 OF. * 30. Bunb. 


Is LI 9 (1103 
| ; 1 


5 >, A croſs 


Wa * 
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i | 1 RR terrogatories in 
the court upon rehearing the original the croſs cauſe, 
cauſe; in which the plaintiff's attorney mined in the © 
was examined as a witneſs. [Thenicrofs ovenuled with 
cauſe being now at iſſue; the plaintiff's > 
attorney was ſerved with a ſubpæna to 
be examined as a. witneſs for the defen- 
dant, but demurred to the interroga- 
tories on pretence of his being the plain 
tiff's attorney, and that he ought not to 
diſcover: the ſecrets of. his client; but it 
appearing that the original cauſe and 


Acroſs bill was exhibited by leave of Demurer toin- 


croſs cauſe. were concerning the ſame _._.... 


matter, and that this witneſs, having 
been once examined in the original 
cauſe, could not now demur to the in- 
terrogatories exhibited © in the croſs 
cauſe. The court therefoge ordered the 
demurrer to ſtand overruled, and the at- 
torney to pay the defendant his coſts, 
and to be examined upon his interroga- 
tories. Angell v. Fugill, 22d Feb. 17 10. 
Liber Ordin. in Scac. Eon 


On motion. ta 1 intri 's Depoſitions or- 

On motion to ſuppreſs the plaintiff s ered to ſtand-i 

depoſitions, for not producing his wit- the witneſſes | 
h | were produced 


neſſes to be croſs examined, the court to be croſs exa- | 
mined under a 


© 


ordered a new commiſſion, and that the new comm. 


i : : fion, of which 

defendant ſhould have the carriage of it; defendant was 
; to have the car- 
chat riage, otherwiſe 

to be ſuppteſſed. 


158 
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that the depoſitions of ſuch witneſſes 2s 


were already examined by the plaintiff, 


and which he would produce to be eroſs 
examined, were to ſtand; and thoſe de- 
poſitions of witneſſes, whom he would 
not produce to be croſs examined at his 
own expence, were to ſtand ſuppreſſed, 


Charlton v. ge I 5th Jah, 1693, in 


| Scac. 


Depoſitions or- 
dered to be ſup- 
preſſed if the 

. witneſſes were 
not produced, 


Depoſitions 
ſuppreſſed for 
miſbehaviour 
in the commiſ- 
foners. 


On a like motion er parte defendant 
to ſuppreſs the depoſitions for not pro- 
ducing the witneſſes to be croſs exa- 
mined; the court ordered that the wit- 
neſſes ſhould be produced, that the 
plaintiffs fhould give a note of what 
witneſſes they had examined, and there- 
upon the defendants were to give a note 
of which of them they would have pro- 
duced to be croſs examined. Spalding 
Ve mrs. r 224 Feb. 16 9 57 tn Scat. 


| So where the tags were 
complained of for miſbehaviour in the 


execution of the commiſſion, the court 


ordered the depoſitions to be ſuppreſſed, 
and a new cotnmiſſion to iſſue, directed 


to other eomtmiſſioners. Dedbre v. Dq. 


2 oh Feb. 1702, in Sac. 
It 
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It was referred to the Deputy-Remem- And for want 


| 2 : : of authority in 
; brancer to report the regularity of, taking them. 
0 | the depoſitions of four witneſſes exa- = 
15 45 
mined under the ſecond. . commiſſion, 1 
0 which had been before examined upon 5 
me firſt. The Maſter reported that they . 
1 2 2 's 1 is 
; were irregularly taken, it not appearing . 
15 by the order granting the ſecond com- 2 
in # 
| miſſion that any authority was given to 10 
the commiſſioners to examine theſe wit- 
neſſes; and their depoſitions were accor- 5 
1 45 
; dingly ſuppreſſed with coſts. Attorney- "i 
General, at the relation of Stanley, v. Glaſs, 0 
- | . . 5 7 
29th June, 1734. Liber Ordin. in Scac. 4 
— | 160 
On motion to ſuppreſs the depoſitions Depoſitions | 7 
It x. 1 bp moved to l 
| for not producing the witneſſes to the. fuppredea, or- 2 
a Nie | : dered cacl = 
I Examiner to be croſs examined, the party to pro- 0 
| - Os du itneſſe (hf 
| court ordered that each party ſhould pro- ee i 
, duce, his witneſſes to the Examiner to be © Toner 2 | f 
| croſs examined, and that each party Une f 
ſhould deliver to the other a note of ſuch th 
; of the witneſſes as he would croſs exa- 5 
8 mine · Jobnſton v. nd. 24¹¹ Jan. 5 5 
1726, in Scac. | i 401 
T ** 
7 n 
A 1 
| | Depoſitions haying been han in a Devoſitions ta- 4 
d 0 ken in a foreign / 
oreign language, it was now moved that language order- | 
7 ed to be'tranſ- 


it might be referred to the Maſter to Jared. 
; = Pr 
t | P 


appoiat a proper perſon, converſant with 
uch language, to tranſlate them; which 
as ordered accordinghy. Forlefs v. Har. 

ley, 8 U . 1734, in * 5 legt 


Ii. 1. 2 n. 


So a like order was een in Scott, gud 
Prat v. Schuwartz, 15 e 380 8, in 
Sac. 1 IE $5168 > 


2 


PALS * ; 


neden taken ex parte were or- 

dered to be ſuppreſſed with coſts. | Leigh 

v. Lady Fauconberg, agth Oct. 1730, in 

Scac. N. B. On the 85h , Feb. 1731, 

the depoſitions of two of the vitneſſes 

which had been fo ſuppreſſed were or- 

| dered to be read at the "I of that 
2 Eenauſe. 


2 vo "4 - * * 


Depoſitions 
taken ex parte 
fuppreſſed with 
colts. 


- When affice- te ef the reite, 


As to the credit 


and competency 


3 that Abo a of any of the 
witneſſes examined for the adverſe party 
is exceptionable, either on account of 
their credit or competency, and if their 
teſtimony can be diſcredited, or their 
competency not fully proved, their depo- 
ſitions ſo impeached will not be ſuffered 
to be read at the hearing of the cauſe. 
157.3 pf 24.405 Y If 


1¹ 


that is the proper time when interroga- arc publiſhed. 
tories: ſhauld be exhibited to the credit 


credit or 8 of ſuch witneſſes, 


reſpects the credit of the witneſs, the 
affidavit upon which the order of the 


M Vol. II. 4 M 1 za per- 


Il either patty ſuſpects that any wit- If a wine? 


cannot be exa- 


neſſes of this deſcription” may be pro mined as to his 


credit or com- 
duced at the examination in chief, they petency at the 


examination in 


ſhould be prepared with interrogatories ber he way 
adapted to their particular caſe, becauſe eretg hes. 


the depoſitions 


or competency of a witneſs; but as at 
muſt frequently happen that neither the 
names nor characters of the witneſſes can 
be fully known to either party until their 
depoſitions are publiſnhed, the court, upon 
motion, will give leave to exhibit arti- 
cles or interrogatories to impeach the 


the credit 
Where the 3 70 the . Mut T = witneſſes. 


court is obtained muſt ſtate the name of 
the witneſs, and on whoſe behalf his 
depoſitions have been taken in the cauſe; 


of bad morals, and of evil fame and cha- 
racter, and that he is generally reputed 
and eſteemed ſo to be; that he is a per- 
ſon who hath no regard to the nature and 
conſequence of an oath; and that he is 
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| _ perſon whoſe teſtimony is not to. be 
| wap or believed. ST 


£ 4 4.2.7 


RT — = If the eden to the. court reſet 
witneſs. the competency of a witneſs, the affida- 
vit muſt in like manner ſtate his name, 
and on whoſe behalf he hath been exa- 
mined; and it muſt likewiſe charge that 
the witneſs, ſince his examination in the 
cauſe (or before, if the fact will warrant 
it), hath owned and acknowledged that 
he is to receive or be paid, or that he 
doth expect to receive or be paid, a 
conſiderable or ſome. reward, gratuity, 
recompence, or allowance, from | thc 
party on whoſe behalf he has been exa- 
mined, in caſe the cauſe ſhould be de- 
*termined- in his favour; or that the wit. 
neſs is to give or lofe by the event oi 
che cauſe. PR ee: 
Interrogatory | | Motion by: Mr. Jones, on the part of 
exhibited after 


publication to the plaintiff, for liberty to exhibit an in. 


prove that the 


defendant's terrogatory, aſter publication, to prove 
— that the defendant's witneſſes are intereſted 
in the matters in queſtion. Mr. Ty, 

for the defendant, oppoſed this motion 

upon che ground of its novelty; he ad- 

mitted, that had the application been to 


Ext” 


* 2 8 OW in Scac. 
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examine to the credit of the witneſſes, 

ſuch an interrogatory might have been 
exhibited after publication, but that there 

wa a diſtinction between the credit of a 
wikneſs and his competency; which made 
this motion irregular. The court, how- 

ever, not being convinced of the pro- 

priety and nicety of this diſtinction, 

granted the motion. Jones v. Le _—_— 


? + 
: af 


The order of the court t being dbeninecd Order of the 


court for exa- 


for | leave” to examine to the credit or mining into the 


credit or com- 


competency of witneſſes, muſt recite the 
ſubſtance of the affidavit as the ground weer. 
upon which the court directs that wit- 
neſſes ſhall be examined; and as the in- 
terrogatories are to be framed in pur- 
ſuance of the order, ſo they muſt be 
preciſely confined to the words of it, or 
the witneſſes may demur to fuch of the 


interrogatories as are not een by L 


e order ee nne C TT TRTG 


* 8 5 * * ” 
919 1 1 t 1 993 , 16 „ 1 1 171957 


In the Exchequer- DB io DAB Gans: wc 


wp ib X N ; 3091 TÞ-3471 „ 2 37847 


Interrogatories to he exhibited. to SOS Title of interro- 


neſſes, purſuant to an order of his Ma- Sede of wit. 
. court of Exchequer at Ae eminſter, 2 — 
M 2 bearing ener. 


petency of wit# 


— 3 
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Interrogatories and Depoſttions, 


bearing date te day of | + on 
the behalf of A. B. complainant, and 
made in a certain cauſe there depending 


ahd at iſſue, wherein the ſaid A. B. is 


complainant, and C. D. is defendant, to 
-diſcredit the teſtimony of L. M. and N 


O. two witneſſes heretofore examined in 
the ſaid cauſe on the part of the ſaid de- 
fendant, by virtue of a commiſſion iſſued 


out of the ſaid court, to G. R. and others 
directed, for the examination of witneſſes 


in the ſaid cauſe upon certain interroga- 


Title of inter- 


rogatories exhi- 
bited before a 
Baron, 


tories (exhibited before chem * that 
ns ek e 21 


In the Exchequer. | 


21a: i. 81 


Interrogatories to bs exhibited t to \ wit- 
"antes by A. B. complainant, | before Sir 


B. H. knight, one of the Barons of his 


Majeſty's court of Exchequer at Mel. 


minſter, purſuant to an order of the ſaid 


court, bearing date the day of 


and made in a certain cauſe there de- 
pending and at iſſue, wherein the ſaid 


tofore examined before the ſaid Baron, 


A. B. is complainant, and the faid 2 D. 
is defendant, to diſcredit the teſtimony 
of L. M. and N. O. two witneſſes herc- 


on 


ſa 


i TImerrogatories and Depoſitions. | 
on\ the pares of the aid, Sonny: in the 
w ole: „ 


1 15 vis ood nth or com- 
petency is endeavoured to be-impeached 


are examined before commiſſioners, the 
witneſſes who may be brought to affect 


their credit di Or competency: may be exa- 


the title of the interrogatories: muſt be 


varied thus: * To diſcredit the teſti- 
mony of L. M. and N. O. two wit- 
neſſes heretofore examined in the fame 


cauſe on the part of the ſaid defendant, : 
by virtue of a commiſſion iſſued out of 


the faid court, to G. R. and others di- 


rected, for the examination of witneſſes 
in the ſaid cauſe, upon certain interro- 
gatories exhibited n yon men 


purpoſt;* 


R 
RF * 
” > x 2 * 
' oy 33 74.4 


| ikdfinatictis to the credit or eompes Thefe examina- 
tions ſparingly 
tency of witneſſes, after the depoſitions granted by the 


court after de- 


are publiſhed; have at all times been poſitions talen 


ſparingly granted by the court; but the in 
adverſe ' party, whoſe intereſt it is to 
ſupport the credit of his witneſſes,” may 
join in the Enie and examine 'ac- 
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In tithe cauſes In tithe cauſes, or in thoſe which in- 14 


interrogatories - 1 
are uſually ex- volve local queſtions, it is uſual for 2 
hibited for the 5 8 - | 
examination of plaintiff to exhibit counter-interroga- 
intereſted wit - R 21 . l 
neſſes at the ex- tories at the examination of witneſſes in 
amination in . | og 3 | 
chien. chief, to examine merely to the intereſt 
| of ſuch witneſſes. who may be eventually 
affected by the gain or- Joſs of the ſuit, 
and if a witneſs appears to be intereſted, 
it will be an abjection to his competency 
at the hearing, and his depoſition cannot 
A witnefs croſs 75 1 41 ä i ö | 
n if a witneſs is croſs examined by 
merits makes Ont {ide in any matter tending. to the 


kim a good wit- ry | a | | 5 
ves. Merits, that makes him a good witneſs 


for the other ſide, although otherwiſc 
liable to an exception. 1 Veru. 254. 


Depoſition, . Depoſitions of witneſſes thus taken to 
how publiſhed. ; | | , 
the credit or competency of other wit- 
neſſes examined in chief, are to be filed 
and publiſhed in the uſual way. 


Uſe of depoſi- By the 27th general rule of this court, 


tions of wit- wh | : 
neſſes in N N ordered, that the depoſitions of 10 E 
* witneſſes in ſeveral cauſes which are Ih 


merely croſs caufes (that is to fay, 

between the ſame parties, and touching 

the ſame matters), may be uſed at the 
1. hearing | 


Intorrogatories aud Depoſitions. 


hearing of both cauſes coming on to- 


gether, without any motion or order in 


that behalf. But, ſince this rule was 


made] a practice has obtained for che 
plaintiff in the original cauſe, and for 


the plaintiff in the croſs bill, to move for 


orders that the depoſitions taken in tnge 


original cauſe may be read in the croſs 
cauſe, and ſo vice verſa, 11 at's ex · 
ceptions. P e 
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oil ay it ei 


— 


| une don the Cons fer . 


Day of ſetting + | 
down cauſes. 


2 Hk 7 on Thi ich the SY are 


the general ſeal day * after every term, 
which is appointed by the court at the 
riſing of it on the laſt day of term. 
Aſter the two iſſueable terms, the ſeal 
day is uſually fixed for the Friday three 
weeks after the laſt day of thoſe terms. 
After Eaſter term, the ſeal day is always 


fixed for Saturday the eve of Whit- 


ſunday, and after Michelmas term, for 


15 diy. 595 


\ CR) 
3 "odw ef 


1 ut 


Form 7235 A paper for the cauſes is prepared by 


. junior ſworn clerk, claſſed into the 
| three following er E | 


The general ſeal 4 is ſo called becauſe on 
that day, after the two iſſueable terms, the King's 
proceſs iſſues for the recovery of debts due to the 


. oa revenues of . crown. = 
8 e273. ner oy Cauſes 


f 259-9 e - Hat A1 


ſet down to be heard, is always on 


5275 the Friday next Preceding "Chriftita 


Setting down the Cauſe, &c. 


1. Cauſes in which publication is 
paſſed. | | 


2. Cauſes in which publication : is not 


pled, eee 


3. Cauſes which ſtand upon report 
and poſteas. 
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"iy * head of che firſt aiviion EY. 


claſſed thoſe cauſes which ſtand for the 


judgment of the court, next in order are 
thoſe which are in part heard, and then 
follow. thoſe cauſes in which publication | 
18 paſſed,, as well as thoſe upon bill and 


ae or which ſtand oe rehearing. 


[WER _— is W e to be ﬆ 
down to be heard upon bill and anſwer, 
a rule muſt firſt be obtained for leave to 


ſ{t:it dom in the Paper EN 


Where. a re, is "foe. n to be fs 


heard, it muſt be by order of court, ob- 
taned upon a petition ſigned by two 

n in thes cauſe, ? Lal Repeating. 
ubindsb tokio SC 
The erer be being thus ge- 
pared, the ſworn clerks, according to 
| | their 


Cauſes upon bill 
and anfwer to 
be ſet down in 
the paper, by a 
rule given in the 
office, and not 
by motion of. 


counſel *- +, © 
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Cauſe upon 2 
* rehearing, how 
to be ſet down, 


Cauſes ſet down 
by the ſworn 
clerks according 
to their ſenio- 


rity. 
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their ſeniority, proceed to ſet down their 
cauſes, and alſo thoſe of their fide Clerks 
in their reſpective diviſions, 


1151 * 
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And a copy of The general paper of cauſes is then 
the general pa- 


per of cauſes to delivered to the entering clerk of the 
en 0: Be. regiſter, of which he makes a fair copy, 
<4: oh and puts it up in a public part of the 
ofice for the inſpection of ſuitors and 
their ſolicitors; and on the firſt day of 
cvery term the entering clerk. delivers 
2 fair copy of, this, paper to the Lord 
Chief ahn, an 37 each of e other 

Barons. GLOW £18 2 3 0 


et i! 


is 
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And alſo copies From this general paper of cauſes are 

of the particular 1 5 
paper ſelected ſelected twelve cauſes, beginning at the 
kel p firſt, which has been in part heard, and 
this liſt of twelve cauſes is called the 
particular paper; copies of which are 
delivered to the Barons every Saturday 
and Wedneſday morning during the 
term. And it is from this particular 
paper that the cauſes are called on to 
be heard by the junior Baron of the 

« - court in wks. order they. there. ſtand. 


Cauſcs ſtanding . 


—.— great paper for judgment, are never ſet down 


ment, not to be | Bs in 
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lin: the particular paper but. by the di- put in the par- | 


ticular paper 


rection of, the court, always ſignified, by. without the di- 


rection of the 


the Chief Baron in court; and then the court. 


cauſe. which: ſtands for judgment is: put 


at the head. of the particular paper of 
chat day on which the 8 11 the 
r ar peines to be Sven. 


* 3 4 


ports and ꝓo- 


are, by a general order made the 2 1 fteas. 
ry of May, 1778, directed to be put at 


the head of the particular paper for each 


cauſe. day, according to the form therein 
brefenhpfl. wt | 


It is O h by. the court, . it — A . order 
for ſetting down 
obſervect as 2, rule in ſetting down of of cauſes; cared 


caules for the future, in the general 173, . 
paper of cauſes, that all cauſes wherein 
publication ſhall not have paſſed, be. ſet 
down, after the cauſes wherein publica- 
tion all, haye paſſrd; and that all 
ciuſes depending on references. to the 
Deputy Remembrancer, be ſet down 
next aſter the cauſes wherein publica- 
tion mall not have paſſed; and -that 
when reports ſhall have been ſigned in 
ſuch laſt- mentioned cauſes, and no ex- 
e taken thereto, ſuch cauſes be 
ſct 
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ſet down to be heard at the head of the 
particular paper for the day; and in caſe 
exceptions ſhall be taken to reports, that 
the ſame be ſet down to be heard within 
_—_ 9 170 wee the 1 the _ 


” — 
21 8 N "3 if $4 {4 ** 


In what cafe a a If * a plaintiff 1 examined his 


caufe is ſet down 
at the requeſt of witneſſes he omits or neglects giving a 


ere Tile ts paſs publication; = defendant may 
the next term give a rule to paſs publi- 
cation, and ſet down the cauſe to be 
heard for the term following at his re- 
queſt; or if, after publication is paſſed, the 
plaintiff negle&s to ſet down his cauſe, 
the defendant may ſet down the cauſe in 
the following term at his requeſt, and in 
that caſe he ſerves the plaintiff with a /ud- 
penn to hear judgment. Or if the plain- 
tiff ſets down the cauſe, but neglects to 
ſerve a ſubpæna to hear judgment, the 
defendant may ſet down the eauſe at his 
requeſt, and ſerve the Plaintiff wich a 
e to hear eee : feet 


31 J 4 38 


original cauſe An original vans and a end cauſe, 


and croſs cauſe 


p< fer. donn 10 being merely between the fame parties, 


— | bowl and touching the ſame matters, are al- 


9 vayn ſet down to be heard 8 
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THEN the eauſe i is tha 5 = Subpeena to hear 


hearing, whether at the inſtancen 
of that e phimulff, or at the requeſt of the 
deſendant, the party who ſets doyn the 
eauſe calls upon the other, by the ordi- 
nary: proceſs of a ſubpæna, to am tho 
GE of the ol ỹjjnf 


41 


dy ah th __ 1 of 0 court Service of a fub= 


pœna to hear 


it js ordered, that ſubpænas to hear judg- judgment. 
ment ſhall be ſerved in London, or within 


ſixty miles of the city of London, ten 


days before the day of hearing the ſaid 
cauſe, as mentioned in the ſabpæna, und 
in more remote places fourteen days 
before ſuch day of hearing, except in 
Trinity term, and then the defendants 
inhabiting in more remote parts are to 
have but ten e notice. 6 
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firmly injointand command you that, all Jud judgment. 

excuſes ceaſing, you do perſonally be | 

and rer denn the Chancellor and 
Barons 
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— tor bear Fudgment. 


Barons of our Exchequer at — 
in the court of the chamber of the ſaid 
Exchequer, n the day of 
next, lh the julgment of the 
Faid Chancellor and Barons there, in a 
certain cauſe now there depending by 
Engliſh bill (or Engliſh information), 
wherein F. S. is plaintiff, and you, the 
ſaid A. B. and others, are defendants (or 
wherein our Attorneyc General, on our 
en is Informant, and you, the ſaid 
and others, are defendants), 
and hereof you are not to fail, on pain of 
Tool, which we ſhall cauſe to be levied 
on your goods and chattels,” lands and 
tenements, to our uſe, if youlneglect to 
obey this our command: Witneſs, thc 
Right Honourable. Sir Archibald Mac 
donald; knight, at Weſtminſter, the © 
day f. in the year of our 
— t the Barons. e 
t e e ee ee e Eliot. 
In what mar ner Ther e can only be the names of four 
. perfons inſerted in this , and of 
theſe a- man and his wife are accounted 
as one; and the frbpens may be ſerved 
either upon the party perſonally," or by 
delivering to him a true copy therecb 
| | ſnewing 
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dian, 
little 


for h 


capal 
tore, 1 


* 
LIES a 
28 


— 


n n 
rr 4 
by 2 22 
— — — — 2 


ena lo hear Judgment. 175 
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ſhewing to him at the ſame time the ori- 
| ginal ſalpæna. Or it may be ſerved by 
leaving a true copy of it at the houſe of 
the party, or at his uſual place of reſi- 


12 dence, with any of his family, ſhewing at 

br BY the ſame. time to ſuch perſon the ori- : 
n) -_ writ, | 
the 1 Df $3464: T3 4 | x : 

(or \The court e 8 Jos: of the 

"oY Tueſdays, Wedneſdays, Thurſdays; and 

110 Fridays, in every term, for hearing 

s), cauſes, the ſubpæna to hear judgment 

of may be returnable on any of thoſe days, 


ed provided they do not fall upon the 30th 
nd F January, ad of. pie e Aeon 


to hin a mn n 
he 1117 3 Ber 0 : ts 


5 | I ok een is to 10 Ns bann Service upon 
the huſband 
man and his wife, ſervice upon the huſ- 1 22 . — 


ur band i 18 nn Wen Wen a wiss. Them 


JET 4 93 


* 1 the e is an fant, the If the defendant 
ſalpæna ruſt be ſerved upon his guar- gym mottc 
ur WI dan, though the infant may want ever ſo 
of little of attaining; the age of twenty-one ; 
d bor by-reafon of his infancy he- is yet in- 
af capable, of defending himſelf; and there 
by WM fore the, ſervice of the. /#bpenaimuſt be 
yl, e rat 1 EO ar on 


176 Subpene 70 Jha Fudgment, 


on the perſon appointed by the court to 


beben him. Lu W. TER 


rrthe defendants | Tf the FIR are a corporate body, 


are à corporate 


body, they muſt the muſt be 
ay hen bromine, > ſerved with a writ of 7; 


ring. Ffiringas to hear judgment. 


rere George, Kc. To our ſheriff of our 
| county of Stafford greeting: We com- 
mand you that you omit not entering 

any liberty, and diſtrain the dean and 

chapter of the cathedral church of Litch- 

Feld, in the county of Stafford, by al 

their lands and chattels in your baili- 

wick, ſo that they or any for them do not 
intermeddle therewith until we otherwiſe 
command you; and that you anſwer us 

the iſſues of their lands, and have their 

bodies before the Chancellor and Barons 

of our Exchequer at Meſtminſter, in the 


court of the chamber of the ſaid Ex- 


chequer, on the day of next, 
to hear the judgment of the faid Chan- 


cellor and Barons there in a certain cauſe 


now depending in our ſaid court, wherein 
A. B. and others are plaintiffs, and the 
ſaid dean and chapter and others are de- 


fendants; and that you then have there 
| 5 this 


$5599 51 


ie 


ere 
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this writ.; Witneſs, the Right Wa 
able Sir Archibald Macdmald, knight, at 
We miner, the day of in the 
7500 O ear of an ur the 8 bo 5095 
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In the Exchequer. 0 Affidavit of ſer- 
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8 ee A. 55 Pain 
1 and 


at f. . „ D. defendant. 


| . N Of ; ec. hath m_ 
Wy that he did, on the day of 
laſt, ſerve the defendant in this 
—— with a ſubp.ena, which appeared to 
this deponent to be iſſued out of and 
under the ſeal of this honourable court, 
by delivering to and leaving with the 
faid:defendant a true copy thereof; and 
this deponent did at the ſame time ſhew 
to the faid defendant the body of the ſaid 
/ubp2na under ſeal as aforeſaid ;» by which 
fad: ſubpæna the ſaid defendant is com- 


n 


manded to appear to hear the Judgment 
of this FLOUR hs on ace Oy - 


F380) $448 854] VOT an n 03 ASUL 32 
6. F. of- Kc. maketh oath Formof affidavit 
and faith, that he did, on the day 1 5 
Th: IT, N N of of the deſendant. 
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of ſerve the defendant A. B. 


with a ſulpæna to hear judgment in thi = 
cauſe, by delivering to and leaving with 

Ca man, or weman ) at the houſe or lodging V 
of the ſaid defendant C. D. in bein 
ſtreet, in the city of London, who in- ment 
formed this deponent that ( he or ſhe) court 
was the (/ervant, wife, daughter, ſon ) of at hi 
the ſaid defendant, a true copy of ſuch clerk 
ub pæna, which appeared to this deponent 

to be duly iſſued out of and under the If 
ſeal of this honourable court; and this de- licatic 
ponent did at the ſame time ſhew to ſuch 3 
perſon the body of the ſaid /ubpena i Ing; 
under ſeal as aforeſaid, by which ſaid l- atter: 
pena the ſaid defendant was commanded repor 


to appear to hear the judgment of ti pe, 
honourable court in this cauſe, on th 

day. of 8 8 0 Th. 

| G. P. parties 

ſup 

in eac] 


” — 


Difringasto hear If a corporate body ſhould be defen- 
— be. dants in the cauſe, then the ſervice of thc 
a writ of 4% Aringas to hear judgment, mul 
be upon the mayor or town- clerk of {uct 
corporation; or if it ſhould be an eccl- 

ſiaſtical body, then upon the regiſter o 

clerk of the chapter; if the govern! 


and 8 of che Bank of Englaith 
| y_ 


Subpana to hear Judgment. | | 1 79 


then upon their ſecretary, or, what is 
more uſual, upon their ſolicitor. 5 


Where a defenddatit abſtondds, to avoid If a defendant 


abſconds to avoid 


being ſerved with a ſulpæna to hear judg- ſervice, the 


court will order 


ment, upon an affidavit of the fact, the the leaving the 


ſubpena at his 


court will order, that leaving the ſab pn laſt place of 


abode ſhall be 
at his laſt place of abode, or upon his good ſervice, 


clerk in dau, ſhall be good ſervice. 


If a Ane moves to 3 ads In what caſes a 


; bpena to hear 
lication, upon obtaining the order he | = ret need 


undertakes to appear gratis at the hear- **>* . 


ing; and where the cauſe comes on 


after an adjournment, or upon poſteas or 
reports, it is not neceſſary to ferve a 
ſubpzna to hear Judgment, 


Though theſe cauſes concern the ſame Original caufe 
and croſs cauſe, 
parties, and involve the fame queſtion, a 


ſalpæna to hear judgment muſt be ſerved 
in each cauſe. 
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wh eat 16% 3 Hearing of the Cauſe. 10 

=: 8 8 | PYRO er ſerve 
Hearing of the NLE cauſe being ſet down in the the © 


cauſe. particular paper for hearing, and the | 


a ſubpæna to hear judgment duly ſerved ſervi 
upon the defendant, the clerks in cout, or 
and ſolicitors on both ſides, are required her 
to attend the court at the hearing, with to ap 
the pleadings, that the fame may be read I decre 
by the ſworn clerks in the cauſe. | the b 
| * 2 . of de 


A general order It is ordered, that for the future n9 maint 
as to putting off | 5 

otules, cauſe ſhall be put off, unleſs application {i ſhew 

ſhall be made to the court for that pu- iurthe 

poſe a reaſonable time before the dy <oſts « 

| when it is to come on, unleſs on the lat iſ of ſhe 


day of cauſes in every term, 


| | . But 

Hearing une Where a defendant has eonfeſſed ſuff· ¶ for he 
—— 5 an? cient matter in his anſwer, upon which counſe 
f the plaintiff is adviſed, the court maj the de 
found its decree without further eri. purſua 

dence, the plaintiff may proceed to heuſ d pr 

his cauſe upon bill and anſwer only, an! been 

office- 


the anſwer in this caſe will be taken tl 
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be wholly true, the plaintiff not "ny 
replied thereto. | 


If a aint ſets down his cauſe, and Defendant not 

2 ſerves a /ubpena to hear judgment, and ae. N 
ne the defendant does not appear thereto at 
nd BE the hearing, upon reading an affidavit of 
ed ſervice of the Jubpena to hear judgment, 
Ir, or an order to enlarge publication , 
red whereby the defendant has undertaken | 
"ith to appear gratis, the court will make a 
cad decree niſi, according to the prayer of 

the bill, by which is underſtood that ſort 

of decree that the plaintiff can juſtly 
10 maintain when the defendant comes to 
ion ſhew cauſe againſt it; and the court will 
\ur- ſforther order the defendant to pay 510. 
dey coſts of the day, two n. before the day 
mm of ſhewing cauſe, 


But if the plaintiff ſets down his cauſe Plaintiff not at- 


tending th 
for hearing, and does not attend by his hearing, bill to 


counſel when the cauſe is called on, and ** 8 
the defendant appears by his counſel, 
purſuant to a ſulpæna to hear judgment, 
and produces an affidavit of his having 
been ſerved with ſuch /ubpena, or an 
office- copy of the order to enlarge pub- 
DES +: lication, 
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lication, the court will dif on the bil 
with colts, 


— 25 the re- Where a cauſe IS ſet down at the r Ce 


rant, — queſt of a defendant, he muſt ſerve the 

— 282 appear- plaintiff with a ſubpæna to hear judg- 

miſſed. ment, and if he does not appear by his 
counſel when the cauſe is called on, 
upon producing an affidavit of ſervice 
the bill will be diſmiſſed with coſts, 

Tn x bill ltoeſts- But where a bill is brought to eſta- 

proofs of it muſt hliſn a will againſt an heir at law, not- 

be read, though 

the defendant Withſtanding he makes default in not 

does not appear 

do hear judg- appearing to hear judgment, the court 

Pr will order the will and the proofs of it to 
be read, for the will cannot otherwiſc 


be well proved. 3 Ak. 25. 


Where the pros Bill for a legacy, the plaintiff ſet forth 
lands mayor the ſubſtance of the will, and referred 
eg be each to it when produced; the defendant in 
his anſwer ſays, he believes there is ſuch 
a will: when the plaintiff came to make 
out his proof, he offered to produce tlie 
probate, which was not admitted, be- 
cauſe it was in the caſe of a real eſtate, 


of which the ſpiritual court hath no 


| eonuſance; ; and, des the defendant 
hath 
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| hath admitted only that there might be 


ſuch 2 will, but doth not know that it 
was executed according to the ſtatute; 
otherwiſe, if the admiſſion of the defen- 
dant in his anſwer had been full, it might 
have been read. Mullins v. Pratt, 281b 
June, 22G in . Bunb. 6. 


A Ken may either demur to à A deereecannot 
bill for want of parties at the commence- proper . 
ment of the ſuit, or he may avail himſelf ** aint; 

of this defect at the hearing of the cauſe, 
ſo that a decree- cannot be made againſt 
him; where, therefore, it appears to 
the court, that a material party is wanting 
in the cauſe, without which 4 decree can- 
not be made, it is the uſual courſe of the 
court to order the cauſe to ſtand over, 
with liberty to the plaintiff in the mean 
time to amend his bill, by adding the 
proper party thereto, upon . we 
50. coſts of he. day. 


I was this day declared by Fu court, If the cauſe 
th ſtands over to 
at if a cauſe is brought to. heating, add a material 
defendant, the 


and there is an objection for want of depofitions ta- 


a | | ken before can= 
parties, and the court lets the cauſe ſtand not pe rea 


over, with liberty to the plaintiff to add nt him. 
a party, if bat party is @ material defen- 
i Ns dant, 
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dani, and concerned in intereſt, the depo- dept 

ſitions taken before cannot be read againſt mod! 

this defendant, he not being a party the 

when iſſue was joined and the commiſ- leſs 

ſion executed. MNiblett v. Daniel, is mad 

Scac. F8th Nov. 1731. . Bunb. 310. then 

| 58 | N be ! 

Cauſe went of A cauſe went off for want of parties theſc 
gs at the hearing, with liberty to amend mak 
3 the bill for that purpoſe. The party othe 
— ba was accordingly added, who put in his the 
eee anſwer, to which the plaintiff replied. they 
commiſſion to The defendant now moved for a com- ſame 
miſſion to examine his witneſſes to prove zibus 

the modus as laid in his anſwer, which, fant 


though ſtrongly oppoſed, was ordered. for t. 
Phillips v. Gwynn, 5th July, 1771, in Nov, 
Scac. MS. 229. 


Depofitions in a Depoſitions taken in a cauſe in Chan- 
former cauſe be- 
tween the ſame Cery in 1675, relating to modufſes now in W 


arties and for 
3 matter, diſpute, to eſtabliſh theſe moduſſes 5 where- fequi 
not allowed to | . . FR. 
be read where ill the- occupiers of land in this pariſh ſet it 


iſſue was not 


joined in the were plaintiffs, and the impropriator (who term 
tormer cauſe, yas the provoſt and college of Eton) and 
the vicar were defendants ; but the im- 

propriator had never anſwered, and therc 

was no replication to the vicar's anſwer, 

and therefore it was objected, that theſe 

depoſitions 


NJ 


Hearing of the Cauſe. | 185 


depoſitions could not be read, for that 
mdufſes being to affect the inheritance, 
the act of the farmer ſhall not bind, un- 
leſs the impropriator or landlord be 

made a party, and iſſue be joined as to 
them. And, per curiam, they cannot 
be read, and the bill and anſwer upon 
theſe occaſions muſt be produced to 
make the depoſitions evidence in an- 

other cauſe, to ſhew that it is between 

the ſame parties, or thoſe under whom 

they claim; and, ſecondly, that it is the 

ame matter that is now in iſſue ( abſeu- 

tibus Price and Mountague ), Sir Con- 

fantine Phipps for the plaintiff, Mr. Ward 
for the defendant. © Baker v. Sweet, 27th 

Mv. 1721, in Scac. Bunb. 91. 2 Mod. 
229. Hard. 22, 472. Carth, 181. 1 

„ 


When a cauſe is to be heard upon a Cauſe hear 
1 1 : . | A 1 — 
ſequeſtration, it is a motion of courſe to gfation, 10 to 
ſet it down in the paper, and in the ſame “ 


order. 
term in which the order is made. 


Proving 


(6) 


oving Exhibits Viva Voce. 


Witneſs may be 7 HERE any of the parties in a 


examined wiva - R : 
ar... cauſe require that certain ex- 
ing to prove ex- 1 1. ; | | . 

bikes, hibits ſhould be proved viva voce, as 


evidence on their behalf at the hearing, 

it. is a motion of courſe to apply for an 
order for that purpoſe, which is always 

granted upon naming the exhibits in the 

order, and faving to the adverſe party all 

juſt exceptions as to the reading of ſuch 
_ exhibits at . 


Eltdits of what = Of theſe may be claſſed all ancient 
kind may be 

proved wiva records of endowments and inſtitutions, 

reve rhe wWahether they are offered to be proved 

; _ as original inſtruments, or as they are 

found collected and recorded in regiſter- 

books of great aritiquity, depoſiced in the 

regiſtries of the archbiſhops and biſhops? 

or of the deans and chapters of collegiate 

churches, or of the eccleſiaſtical courts, 

| bulls of the popes, records from the 

Bodleian, Harleian, and Muſeum libra- 

ries, or from any. of the public libraries 


belonging 


9 


which require proof of their due execu- 


Proving Exhibits Viva Voce. 


belonging to the two univerſities, or 
from the library at Lambeth, all or any 
of which antient documents muſt be 
produced by thoſe perſons in whoſe im- 


mediate cuſtody they are, who muſt be. 


ſworn to identify the particular record 


| produced in his cuſtody, before the ſame 


can be read. 


exhibits, office-copies of records from 
any of the courts of Weſtminſter, or ec- 
cleſiaſtical courts of the Archbiſhops of 
York and Canterbury, &c. or of grants or 
inrolments from the rolls, or of other 


records depoſited there or in the Tower, 
or of records and proceedings from 
courts of inferior juriſdiction in England, 


as thoſe of the counties palatine of Cheſter, 
Lancaſter, and Durham, the courts of 
great ſeſſion in Wales, the courts of the 


two univerſities of Oxford and Cambriage, 


the courts of the city of London, and of 
the cinque ports. F 


So in like manner may be proved as Ofice 
recor 


8 
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pies ai 


Deeds, bonds, or other inſtruments Beede, &c. cf 


tion by a ſubſcribing witneſs, or a pro- 
miſſory note, bill of exchange, letter, 


or 


which proof 
muſt be made of 
their due cxe- - 
cution. 


3" Be n 1 22 


CY 


? 
oF 
1 
1 
i} 
i 
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or receipt; of which proof muſt be made 
Hand-writing Of the hand- writing of the perſons writing 
to be proved of 
a promiſſory or ſubſcribing the ſame, are all conſi- 
note, &c. 
g dered as exhibits to be proved in a 


cue. 


Witneſs not ade But a witneſs cannot be admitted viva 


Mitted wiwva voce Oe 
to prove the Voce to prove the hand-writing of a ſub- 


hand- writing of 12 8 | 
a ſubſcribing ſcribing witneſs to a deed where all the 


witneſs to a ©y » R , 
deed where all ſubſcribing witneſſes are dead; but in 


the ſubfcribin | . . 
1 5 ſuch caſe the court will give leave to ex- 


dead, but an in- Hi 4 
— hibit an interrogatory to prove the deed, 
be exhibited, notwithſtanding publication is Paſſed, 


: Preced. in Chan, 64. 


| Willoflandsnot The court declared that, for the fu- 
to be proved as ; 

an exhibit, ture, no will of a real eſtate ſhall be 
proved as an exhibit. Nziblett v. Danicl, 


18th Nov. 1731, in Scac. 


What records, There! is no Rate of any order to prove 
&c. need not be 
proved as exhi- exhibits: as to the following particulars, 
its. 5 
which may be read without prof, v. 
9 
1. All deeds dated 30 years ago and 
upwards. 


2. All inſtruments under the great or. 
privy ſeals, or under the ſeals of the 
courts of juſtice. 


3. Probates 


D 


— 


Proving Exbibits Viva Voce. 


3. Probates of wills, or letters of ad- 


miniſtration, under the ſeals of ny ſpiri ri- 
tual court. teat 


4. Any lens of the court of Ex- 
chequer, or of the late court of Aug- 
mentations; the decrees of which laſt- 


mentioned court are kept in the court of 


Exchequer. pr 


©; All ſurveys or other records which 
are kept in the ſame court, of which 
copies ſigned by a ſworn clerk are evi- 


dence, 


However, ſuch copies are no evidence 


in any other court, unleſs proved on oath 5 


to be true copies examined with the 


records. 


The court declared, that there is no A general order, 
occaſion for any party to give notice of, 


or to have an order to prove, exhibits 
for reading any deeds or evidence that 
do not require proof; and order that, for 
the future, all exhibits to be proved at 
the hearing, ſhall be inſerted in the 


order, and no note of them be given 


over; and that this be a ſtanding order 
of che court, 
It 
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dated 20th Fe- 


bruary 1745, 28 
to proving ex- 


pre” 


4 
4 
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Engliſh tranſla- It wag moved for the defendant, that 


tion of exhibits 


in a foreign lan- 1t might be referred to the Deputy Re- 
guage ordered : 

bo be proved be- membrancer to appoint a proper perſon 

cdo prove the Engliſh tranſlation of the 

exhibits proved to be true tranſlations; 

which was agcordinely ordered, and the 

defendant to prove them before a Baron, 

giving two days notice thereof to the 

plaintiff. Henriques v. Henriques, 1ft 

Feb. 1731, Liber Ordin. in Scac. 


* 


Of the Minutes taken by 7he 
Regiſter. 


$-:. 


HE minutes taken by the Regilter Minutes, what. 


are brief heads of thoſe Judicial 
acts of the court pronounced i in interlo- 
cutory matters, previous to, and in de- 
crees at, the hearing of the cauſe, and 
are entered by him in books kept for 
that purpoſe. The minutes which re- 
ſpect interlocutory matters contain the 
nature of the motion, the names of the 


counſel who make and oppoſe it, the 


documents read, and the deciſion of the 
court. Thoſe minutes which are taken 


at the hearing of the cauſe, note the names 


of the Barons preſent at the hearing; of 
the counſel who open the pleadings; the 
order and manner of reading the evi- 
dence read on both ſides; the objections, 
if any, made to the reading of particu- 
lar evidence by either party; the allow- 


ance or diſallowance of thoſe objections; 


and, finally, the decree of the court. 


In 


192 


The King's 
Remembrancer 
is Regiſter of 
the court. 


Minutes to be 
taken by him, 
or his Deputy. 


Of the Minutes taken 


In theſe minutes are founded the order; 
and decrees of the court, ſo that what- 
ever is not warranted by the minutes 


cannot make part of the order or de- 


cree. But though the minutes are the 
materials, and the only materials, out of 
which the orders and decrees can be 
framed, and with which they muſt in 
ſubſtance exactly correſpond; it is in the 
peculiar forms incident to each order and 
decree that both derive their full force 


and effect. 


The King's Remembrancer is the Re- 
giſter of the court, but the office oi 


Regiſter 1s executed by his Deputy. The 


minutes of the court are therefore taken 
by 1 the Deputy Remembrancer, or, in his 
abſence, by one of the Secondaries or 
18 Clerks | 


By the 31ft general rule of the court, 
it is ordered, that the judgment pro- 
nounced on every hearing, and the rule 
given on every motion, ſhall be truly 
and fairly written by his Majeſty's Re- 


membrancer, or his Deputy, and openly 


read in court before another cauſe or 


motion be begun; to the end, if the 
| fame 


ſan 


by the Reit. wh 


ſame be chiſtaken, ir may be reRified | 
by the court, | | 


Bur ths Full» . be nd h 
to relate to the A and decrees 0 
of the court. 


I a | wiſtake' 18 ade in the 1 Minutes, when 

which was not diſcovered at ti time 

they were taken, the party affected by 

| the miſtake may apply to the Regiſter to 

reftify the ſame, and if he eannot cor 

rect it, in that - caſe the court muſt be 

moved immediately for that purpoſe, 

while the ſuhject matter 18 recent in the 

n of the court. | 


The dead on the ig of 10 Minutes for the 
order of no 
ſubmitted to anſwer exceptions; on the avail until the 


25th, being the laſt day of the term, _ — 
the plaintiff obtained the uſual order to 6 
amend the bill, and that the defendant | 

ſhould anſwer the exceptions at the ſame 

time he anſwered the amendments, By 

accident the order for the amendment 

was not entered till the 28th, and not 

ſerved upon the defendant's clerk in 

court until the next day, on which day 

the further anſwer to the exceptions was 

Vol. II. 0 ſpworn 


EY = es 2. 2. 3 — 4 


BE, 
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8 
n 


i ſworn and filed. The anſwer being re- . 
f fuſed to be received, the opinion of the 
5 court was taken; and Mr. Scafe moved, 
2 that tlie order for the amendment might 4 
% be diſcharged, and the anſwer received. 
5 Mr. Stanley for the plaintiff, contra, 13 
J contended, that the minute for the order A 
4 was ſufficient notice to the defendant in £11} 
what manner he, was to Rt, and that thi ff , 
5 was taking an improper advantage; but e f 
; the court in this caſe held, that a minute 
7 for an order is of no avail till the order N 
tf is drawn up and entered;. and ordered PE 
| > the further anſwer to be received, but #4 
f the order for the amendment to ſtand, Fi 
| Maylor v. Hankey, 20th Fon, 178 » in ＋I 
0 dec. MS. terloc 
1 qe t ſolute 
| oY tory, 
q . 
i of a] 
1 the c 
6 . eren 
| ters t. 
future 
. ö 0 By | 
8 v4 10 every 
Hes oh up as f 
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e DECrEES of the. Cours 5 5 


2 


"Decree is the final utknde or Decree, v_ 


order of the court, made upon a 
fall Bering of the matters in controverſy, 


determining the rights of all the parties 


to the ſult.” 


No deere can be made againſt a man's 
anſwer upon the proof of one witneſs. 
E. of Montague v. Bath, 3 Ca. Ch. 23. 


The decree may be either final or in- 
terlocutory; final, where it decides ab- 
ſolutely upon the right; and interlocu- 
tory, where a party is to ſhew cauſe 
againſt it, or where, by the intervention 
of a jury, a fact is to be tried to inform 
the conſcience of the court, or a re- 
ference is made to the Maſter upon mat- 
ters to be reported to the court for its 
future deciſion. 


Final, or inter- 
locutory . 


By the 33d aint rule of the candies Decrees and 


every decree and order are to be drawn 
up as ſhort as with conveniency they can 
02: be, 


orders, how te 
be drawn. 


drawn, and 
manner of 


entering. 


* Decrees. 


be, without reciting the former orders 


and proceedings at large. cel 
OL Call etl oy 052 e eac 
Al decrees and orders are drawn by for 
the clerk in court for the party in whoſe or. 

- favour they are pronounced. He then 

ferves a fair copy of them upon the ad- i280 
verſe clerk in court for his peruſal and dec 
zpprobation ; and if he has no objection dra 
thereto, the decree or order is ingroſſec, ſon: 
upon a treble ſixpenny ſtamp, on paper, ther 
ſigned by one of the ſworn clerks, and befe 
counter-ſigned by the Deputy Remem- and 
brancer, who writes his intretur thereon, that 
as a warrant or authority to his entering- a We 
clerk to enter the fame in books kept Dep 
for that purpoſe. After entry, the de- the 
cree or order is put upon a file, denoting diffat 
the term in which it was made; fo that muſt 
both the entry in the book, and the de- berw. 

cree or order from which that entry 1 . U 
made, are preſeryed as original record. It 
Hence it is, that inſtead of delivering defen 
out the original decree or order, the in co 
party who has occaſion to act upon it I the 
takes an office- ww 45 it from the Re. clerk 
8 nn . draw 
+2913 10-1] plaint 


TM in Tr 


The 


. 


The fees of the King's Remembran- 
| cer in this buſineſs are 25. for ſigning 
each decree or order, and 8d. per folio 


for entering or copying it; and each — | 


or _ n of 1 . 585 


Wbere ren is any * pecidli in hs 
decree: or order, the clerk in court who 
draws up the ſame always waits a rea- 
ſonable time after delivering a fair copy 
thereof to the adverſe clerk in court, 
before the decree or order is entered; 


and in caſe an objection ſhould be made 


that it ĩis not conformable to the minutes, 
a warrant muſt be taken out before the 


Deputy Remembrancer to ſettle and paſs 
the ſame; but ſhould either party be 


diſſatisfied with his deciſion, the court 


muſt be moved to 2 the matter 


n ons: 


6 Was mind by Mr. Croke, for the Time of enter- 


defendant, that unleſs the plaintiff's clerk 
in court ſhould draw up the decree on 


the Monday following, the defendant's 


clerk in court might be at liberty to 


draw up the ſame—Mr. Steele for the 


5 decrees. 


plaintiff. This decree was pronounced 


in Trinity term laſt. Upon application 


1 


to 
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ſigned and in- | : 
rolled, has only it is only conſidered. as having the force 
the force of an | - 
| — of an * order, and may be 


altered 


to the plaintiff s clerk in court to.dray 
it up, ſoon aſter it was pronounced, he 


refuſed it at the inſtance of his client, 
inſiſting that he had the whole of the 


long vacation to draw it up; and if it 
was not entered on or before the firſt 
day of Michaelmas term, by the prac- 


_ tice of the court, the defendant's: clerk 
in court might then draw it up. The 


minutes for the decree had in this caſe 
directed an act to be done forthwith which 


was ſor the intereſt of the defendant to 


have executed, and for the plaintiff to 
avoid, and more than a fortnight had now 
elapſed, and no decree was yet drawn, 
Upon referring to the clerks. in cour: 
for the practice, they all agreed, that 
when any at is ordered by the court 1 
be done forthwith, that the order or de- 
cree directing the ſame ſhould be drawa 
up and entered with all convenientſpecd, 
or, in default, the adverſe clerk in court 
might draw up ſuch. order or decree. 
Gabbitt v. e, 5th ed 17 93 15 
Scac. AS, T3 7 


5 But till a 6 is ſigned and inrolled 


altered by a rehearing; and therefore 
E when'a decree is drawn up and paſſed, 
with the formalities before noticed, one 
| of the clerks in court in the cauſe attends 
the Chief Baron, and ſuch other Barons 
as were preſent at the making of it, in 
order to ſign the lame; and their ſigna- 
tures being obtained, the decree is er | 
2 entered a n inrolled. ee 


„ Sas. 8 


The Chief Baron, or one of the Ba- The chief Ba. 


ron, or one of 


rons (in the abſence of their brethren), the Barons, is 
competent to 


ſitting alone, is *Coinpetetit” to "UTE a make a decree. 
| Cecret. * SITIO! : e 
N. B. This Ke Wappen in 
Michaelmas term 1794, during the ſtate 
trials, | YOu Ie Baron rind m alone. 


1 
4. 


A decree being pronounced in Mi- A decree may 
chaelmas term, and the defendant" dying —— _ 
ſoon after, on motion that it might be Moy 
| inrolled, it was held by Lord Chancellor 
15 to be often done. and that it was like a 

judgment at law, which, if pronounced 
| before, may be entered after the death 
led of the party, and the decree was ordered 2 
(Ce to be inrolled accotdingly: 2 Ca. C. 
be 227. NMI. CB. Rep. 16. 
ed Di. ""; 
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And may be ee cauſe was finally Heard, 


unced - 


Ser his my. andathemairtqook time to conſider of 


their judgment, and in the mean While 
the party plaintiff died, the coprt, gave 
judgment nunc pro tunc, and ordered that 
their decree ſnould have relation to, and 
be entered upon, the day that the cauſe 
Was finally heard; and in this decree the 
Plaintiff had relief. Jones 1 v..Le. David, 

Hil. T. 1791, # in Sac. of | 
1 pe ly a dae ent — K regu- 
es not. ip ſerved with a Jubpena 1 to hear Judg- 

appear to hear 

judgment, ment, and neglects to appear, upon an 
affidavit of ſervice the plaintiff takes a 
decree 1ſt the firſt day of cauſes in the 


following term; , the defendant. firſt pay- 


ing to the plaintiff, or his. clerk in court, 


5. coſts for that day's attendance when 
the decree niſi was made; and theſe coſts 

muſt be paid two days betare. f the tay of 

e e i 


Order and man- Where the . een to ſhen 
IT cauſe, the counſel for the plaintiff opens 
88 the bill, and the hearing proceeds in the 
| like order and manner as it would have 
done had the eee ee at the 
gon ms 


It 


e 
e 


taking a decree ai// againſt a defendant * 
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1 ao o cauſe is ſhe wn againſt this decree moge is 
1 wn, t — 

it is abſolute of courſe, and therefore in — 

IO. 


for not appearing to hear judgment, cart 
ſhould- be taken that the decree be cor- 
rect, and ſuch asthe re can main- 
tain. 

11 the dender i is an fit, he 0 So againſt an in- 
have a day given him to ſhew cauſe, —— 
i. e. within fix months after he ſhall — he 
attain. the age of twenty - one years, and 12 _— 
therefore. the decree in this caſe con 
cludes thus: And this decree is to be 5 
binding on the ſaid infant, unleſs he ſhall, 


within ſix months after he ſhall have at- 


tained: the age of twenty-one years, ſhew 


unto ax court g cauſe to the con- 


. t nn +] 
* 1 ; 7 005 


For this purpoſe the infant, on attajn- 
mg the age of twenty-one years, muſt be 
perſonally ſerved with a ſulpæna ſcire 
facias, to which, if no cauſe is ſhewn, the 
Gecree:1 is made abſalute. 7 


It is good - ack 1 nies ſhould lotet having 


_ Attained27 pilte 
not be made abſolute againſt an infant ting in an an- 
ſwer is good 
who has attained ewenty-one, that he has cauſe againſt a 
„ . decree being 
Put made ab ſoiute. 


202 . Doeerery. 


put in a new anſwer, and thie plaintiff 
muſt proceed upon the anſwer according 
to the rules of the court as ir6thericaſes 
Mo % 313. 


21 WINK e un 1118 Ui il 


And upon put- An: the W. Shoei of an mb! put- 
ting in ange 

anſwer, he may ting in a new anſwer is, that he may ex- 

examine his 


{+ * * 


witneſſes. amine witneſſes anew to prove his de- 

fence, which may be different from what 

Wray before” 2 N N. (OTE: Wag 

10 what caſes I lands are deviſed to be ſold for pay- 

not a day to ment of debts, the lands may be ſold 
thew cauſe. 


without giving the heir or infant a day 

to ſnew cauſe. Or if the legal eſtate is 
in truſtees, and an execution of the truſt 
is directed, the infant is not intitled to 

a day to ſhew cauſe. | 2 Kel, 7. But 
otherwiſe if he is directed to do any act, 

as to join in the 25 Kc. 2 Vern. 429. 

If decree omits If an infant anſwers by guardian, and 
ae decree is made againſt him without a 


ſhew cauſe, his 


anſwer ſhall not day to ſhew cauſe, fuch anſwer ſhall not 
bim. be read or admitted as evidence againſt 
him when of age; but if a ſuperannuated 

defendant puts in an anſwer by his guar- 

dian it ſhall be read againſt him at any 

time after ward, for Sy is ſuppoſed to 

grow 


Oo 


» 


grow worſe, and is not to have a day to 


Decrees. 


ſhew.. cauſe. Fr Prec. in Cba. Oy "lp. 
Ca. ha Tron art} 30 nete 07 


a 


The 1 550 hy an infant's anfrer i is Reaſon why the 
not to be read againſt him is, becauſe in — e 
reality it is not the anſwer of the infant, hm 
but of the guardian, who is ſworn, and Now: 
not the infant. And the infant may 
know nothing of the contents of the 
anſwer put in for him by his guardian, 
or may be of thoſe tender years as not 


to be able 0 Joh of. it. 3. F. W. 237. 


* infant cannot be forecloſed TY Infant eannot be 
out a day to ſhew cauſe after he comes cut a day w 
of age, but the proper way in ſuch a caſe * 
is to decree the lands to be fold; to pay 
the debts, and that will bind the MR 


1 Vern. 295. n 4201 0 A5 


But if PER be a mortgage which de- 
pends upon a diſputable title, ſo that no 
money can be had by an aſſignment. of it 
over, a court of equity will nat decree an 


infant to be forecloſed till ſix months 


after he comes of age. 2 Haut. 351. 


p 
N at 1148218 * ; 1 
141415 11 1 
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Time enlarged The court enlarged the time for an 


aſter an infant | 
came of age, till Infant'40-ſhew cauſe after he came of age 


an anſwer was 


put in to his Why the -decree ſhould not be made ab- 
ory oute, till the plaintiffs in the firſt cauſe 
had put in an anſwer to a bill of diſcovery 
= n againſt them after he came of 

Oy 23. hier 1 


Who are bound Al n and prixies are' bount 10 * 


by a decree. 
decree. 


So a purchaſer after the decree. Cz. 
an "a Fern. j 1) offs -: 


And a purchaſer pendente lite. Ca. 
Cb. 152. 1 Fern. 459, 460. 
So a decree for forecloſure of a re- 
diemption againſt a tenant in n binds 
his iſſue. Ca. Ch. 220. 


It alſo binds the remainder man, who 


claims by a voluntary ſettlement of the 


tenant in tail, although no party to the 
decree. Semb. Ca. Ch. 220. 


So if a perſon preſent at the pronoun- 
cing of a decree, pays money to an exe- 
cutor contrary to the deres though he 

Was 


 Doorees * 


was no 0 to the fait, nor. abe wich 
an order for the non- payment, he ſhall 
be bound by the: decree. * 1 Vern. 


575 123. 11 BHT ne 


So if four pariſhioners are named to 


defend for all, and there is a decree 
againſt them, another pariſhioner, not 


party or privy to thoſe four defendants, 
ſhall be bound by the decree. Ca. Ch. 


272, 282. 

If the lord of a manor is decreed to 
admit copyholders upon a fine certain, 
a copyholder not a party ſhall take ad- 
vantage of the decree. Hard. 169. 
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A purchaſer Zone fide before the bill Who ate ith 


by order, ſhall not be bound by the de- 
cree. Prac. Reg. 125-6. 


Nor any one who does not appear 


gratis, nor was ſerved with proceſs ad 


audiendum judicium. Tbid. 125. 


Nor any one who has an intereſt, and 


is not ond or de, R. Ca. Cb. n 


5 


co opy- 


a de- 
exhibited, not being 4 party thereto, nor we 


To compel the 
performance of 
a decree or 
order. : 


Decyets. 
5 opyHioKers i in fee,” or freeholders for 


life, not parties, are not bound by a de- 


cree agaifiſt the lord of the manor, 
Poore v. Clark, H. 1742. 
5 ye” 


So if one defendant is in contempt to 
a ſequeſtration, and a decree is made 
againſt other defendants, that does not 
bind the defendant in contempt, but he 
may afterwards appear and anſwer, and 
have the cauſe heard. I Vers. 228, 


A decree does not bind the night but 


only the n Ca. * 351, ä 
Where a party or privy to any decree 

or order, is directed to do, or to forbear 

from doing, any act by which the not 


doing, or not forbearing to do it, ſhall 


ſubject ſuch party or privy to a con- 


tempt of the court, to compel due obe- 


dience to the decree or order, ſuch decree 


or order muſt be put under the ſeal of 
the court, with a ſubpæna annexed thereto 


to perform the ſame, and true copies be 
perſonally ſerved upon him, fhewing at 
the ſame time the decree or order, 


and ſubpæna under ſeal. But if he can- 


2 Ant, 


not 
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not be found to be ſerved perſonally, upon 
an, affidavit of the. fact, the, court will 
order a COPY of. ſuch. decree Or. order to 
be, left at his dwelling-houſe, or laſt 
place of abode, or with his clerk. in 
court, to bring him into contempt. 
36th Genera Nile in Scare, 


1 after cither of hath. 3 of Go And on refuſal 


to obey it, an 


vice a party ſhquld negle& or refuſe to attachment will 
perform the decree or order, upon mo- 

tion, on an affidavit of ſervice, the court 

will order an attachment to iſſue. 


21 9 


Bill brought for an account of the pefendants in 
of a ſhi | dy for n 
profits of a ſhip; of theſe the defendants e e 


admitted by their anſwer they had in 6 70 order, 


; | and afterwards 
their hands to the amount of 1299/. 65..34. eee 


and on the 71 17h of May, | 1769, they rupts, and ob- 


taining a cer- 


6 thi into tificate, ordered 
vere ordered to pay this money into rificate, — 


court; but, not performing the order, of their con- 
they were taken upon an attachment by OY 
the ſheriffs of London. Shortly aſter- 
wards, ..v/Z, on the 2650 of that month, 
the defendants | became bankrupts, and 


having ſurrendered themſelves to the 


commiſſion, and made a full diſcovery . BY ; 


of their eſtates, and effects, full four parts 
in five in number and value of their cre- 
ditors 
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ditors ſigned their certificate, which bore 
date the 162 of October following, and 
which the Lord Chancellor had fince al. 
lawed and ,confirmed. '- Mr. Meadocks 
therefore moved, that the + defendants 
might be diſcharged from their contempt, 
and that a writ of /uper/edeas might iſſue 
| to the ſheriffs of London for that pur- 
poſe; and upon reading the certificate of 
the bankrupts, the court ordered the 
plaintiff to ſhew caufe why not. On the 
21% of November, Mr. Huſſey, for th: 
plaintiff, ſhewed cauſe againſt the order; 
and Mr. Madocks was again heard for thc 
defendants, when the court took time to 
conſider. And now, on the 25th of M. 
vereber, the court declared, that the de- 
fendants being bankrupts, and having 
obtained their certificate, are of fight to 
be diſcharged from the ſaid attachment 
and do order, that the defendants, and 
each of them, be diſcharged. therefrom, 
and that a writ of ſuperſedeas do iſſue for 
that purpoſe. Liber Ordin. in Scac. 


Attachment. to If a defendant 18 in N cuſtody on an at- 
be ruſt returned tachment, a ſequeſtration ſhall not ifſu 
ration can till the return of the attachment, and 
then, if he does not obey it, a writ of 

| babes 


A 
confi 
due t 
and c 
defen 
their 


due ff 


order. 
they 
goal: 
attach 
ſequeſ 
the co 
ing w 
defend 
babeas 


(the 5 
plainti 
to con 
him; 
found 


Chance 
Vor 


Docrees. 


into court, whereupon” the court will 
commit him into the cuſtody of the 


warden of the Fleet, and then the party 
my p for a nenn en him. 


* a. ie the ſeal of the court, 
confirming the Maſter's report of money 
due to the plaintiff for arrears of tithes 
and coſts, was ſerved upon the ſeveral 
defendants; who were quakers, and on 
their refuſing to pay what was reported 
due from each, with the coſts, the court 
ordered attachments againſt them, and 
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Defendants in 
the goal at York 
for not per- 
forming a de- 
cree, motion 
denied for a ſe. 
queſtration till 
they are brought 
to the Fleet, the 
priſon of the 
court. 


they were arrefted, and taken to the 
goal at Torx. Upon the return of the 


attachments, Mr. Stanley moved for a 
ſequeſtration againſt each defendant ; but 
the court doubted whether this proceed- 
ing was regular, and thought that the 
defendants ſhould firſt be brought up by 


babeas corpus, and committed to the Fleet 


(the priſon of the court), before the 


plaintiff could proceed by ſequeſtration 


to compel payment of the money due to 
him; and this, upon enquiry, being 
found to be the practice of the court of 
Chancery, the motion was denied. Dr. 
Vat. Il. ma 
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Markham v. Wilkinſon and others, Tria, 
EF. 17955 in Scac. 


Plainti * A plaintiff cannot have the ſame be- 
rn aac in carrying on the ſeveral proceſſes 
rying on Provpt UPON a Contempt of the defendant before 
— the hearing, as upon an abſolute decree; 
why. for in the latter caſe the plaintiff, after 

| . proceſſes have been executed, and 
goods and eſtates ſequeſtered under them, 
may have both applied to fatisfy his de- 

mands, which he cannot have for pro- 

ceſſes of contempt only, and therefore 
there is a material and eſſential difference 
between the two. 2 Ak. 23. 


Sequeſtration, Upon a commiſſion of ſequeſtration 
— be. the commiſſioners ſequeſtered ſome live 
— 2 cattle, which not being fufficient to an- 
ſwer the debt, it was moved for leave to 

{ell theſe cattle, but denied, becauſe the 
commiſſioners had not returned the com- 

miſſion; but when hat was done, and it 

appeared what they had ſequeſtered, and 

the value as fo much in part of the debt, 

then for the remainder a new ſequeſtia. 

tion ſhould iſſue, and a venditioni expons! 

to ſell the goods ſequeſtered upon the fit. 

Zarroib v. Seys, P. 1720. Bunb. 6%. 
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not be at liberty to proſecute the decree 
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N „ n EY EN 6 4 "ry 9 9 
By the 38th general rule of the court, Defendant ia 
. : „ e £ cuſtody for not 
where ſeveral things are to be performed performing a 
18 | 22 . .--, decree, not to 
by a decree on the part of the defendant, be enlarged till 
- o | ” h - 
and the defendant is brought in upon ed the ng. ou | 
contempt for not performing fome. part on 8 
of the decree, he is not to be enlärged gen ga- 
until he ſhall perform that part of te 
decree that is to be prefently done, and 
give ſecurity by recognizance, with ſure- 
ties, as the court ſhall order, to perform 


the other part. 7 85 


In purſuance of a decree divers eſtates creditor having 
were fold for the payment of debts. — — 
theſe were ſeveral mortgages, affecting debt, in what 
the eſtates in queſtion, which had been —— 5 
diſcharged. A bond-creditor for 60 k. 
brought in a charge of his debt in July, 
1787, which was allowed. A draſt of a 
general report in the cauſe had been pre- 
pared a year ago, and was now ready for 
completion, but none of the parties, or 
their ſolicitors, had ſince proceeded to 
complete the report, though the decree 
had been pronounced above eight years. 
It was now moved, on behalf of this 
creditor, upon an affidavit and notice, 
for an order ta ſhew cauſe why he ſhould 
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to obtain payment of his money; and 
the court ordered the ſame accordingly. 
Bowen v. Webb, 19th Dec. 17 94, in Scac, 


Acreditor, — In a bill by creditors, though it ſtates 
4 a og Ay to be exhibited by thoſe named therein, 
colts under the On behalf of themſelves, and all others 


_ «deere. Who ſhall come in and contribute to the 


expences of the ſuit; by the practice of 
this court, none of the creditors are in- 
titled to their coſts by the decree, but 
ſuch as are plaintiffs to the ſuit. Such 
of the creditors who come in under the 
_ uſual advertiſement muſt be at the ex- 
pence of proving their own debts. 


Proceſs 
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| Proceſs by Sequeſtration to compel 

$ 4 Le NAA rl a Decree | or 

l, der.” : N 

8 | 

e 

f GuoRGE, &c. To our —— 
. A. B. &c. greeting: Whereas by a de- —— 8 
t cree made by the Barons of our court 2 : 
h of Exchequer at Weſtminſter, on the | 

r day of 1795, in a certain cauſe 


1. depending in our ſaid court, by Engliſh 
bill, between C. D. plaintiff, and E. F. 
defendant, it was ordered (here ftate the 
decree ) as by the ſaid decree remaining 
of record in our ſaid court may more 
fully appear: And whereas the ſaid E. F. 
although he hath been duly ſerved with 
the ſaid decree, and a ſubpæna under the 
ſeal of our ſaid court, in order for his 
performing the ſeveral matters ſpecified 
in the ſaid decree, hath not yet per- 
formed the ſame, but hath neglected and 
refuſed ſo to do, and ſtands in contempt 
of us, and of our ſaid court: And whereas 
our writ of attachment hath been awarded, 
under the ſeal of our faid court, againſt 
N | the 
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the ſaid E. F. for his ſaid contempt, di. 
rected to the ſheriff of the county of B. 
who hath returned the ſame into our ſaid 
Curt, and certified thereon, that he had 
taken the body of the ſaid E. F. as by 
the ſaid writ he was commanded: Know 
ye therefore (then proceed as in the ſe- 
queſtration for want of appearance or an. 
fuer, to the word) until the ſaid E. F. 
ſhall have executed and performed the 
ſaid decree, and cleared his ſaid con- 
tempt, and our faid court ſhall have 
made further order thereupon. In wit- 
nes whereof we have cauſed theſe our 
'  tTetters to be made patent. Witneſs, &c. 
| By the ſaid aw of "_—_— and *. the 


Barons. 
Eli. 
— Ter nino fant It rinitatis Anno x® . 
o enforced; 
dy examination ; 
of parties pro . Ge or & 11 


intereſſe ſue; by 1 N 
writ of aſſiſt- 20 4 ©  Q 2. THE 1 
* | Mercuri xo die Jani, 1724. 
tachment. | 


luer 7 bomam Greeyſade, ah 


WM - 
cui Bale. dfendentem: | 
_ Per Bill Anglican, 


1 Alpen * motion o Mr. Foley of 
counſel, for the plaintiff, informing the 
court, 
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court, that, on the 1 2th of February laſt, 
| a commiſſion of ſequeſtration did iſlue, 


under the ſeal of this court, directed, tg 
Robert Murcombe, ſenior, and others, to 

ſequeſter the real and perſogal eſtate of 
the ſaid defendant for not performing, a 
decree of this court, made in this cauſe 
the 21/} of February, 1724, and Pay- 
ment of 461. 1 36, coſts taxed in the ſaid 


cauſe: And that the ſaid commiſſioners, | 


in the ſaid commiſſion. named, had ſeve- 
ral. times, ſince the iſſuing of the faid 
ſequeſtration, endeayoured . to execute 
the ſame at the houſes of the ſaid defen- 
dant at Larcombe and Blagden, in the pa- 
rſh of Catcombe, in the county of So- 


merſet, but that the faid commiſſioners 
could not execute the ſaid ſequeſtration, 


being oppoſed therein by the defendant, 
and alſo by James Baker and George Ba- 
ker, two of the defendant” s ſons, as by 
the certificate of the ſaid commiſſioners, 


and affidavit of William Prowſe,. now 
read in court, appeared: And hearing 


Mr. Ealin, on behalf of James Baker 


who claims the eſtate called Learcombe, 


and the cattle and goods ſeized ther upon; 
and alſo on behalf of George Baker, jun. 
who clai ms the eſtate called Blagden, and 

N. © the 
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the cattle anti goods ſeized Adee it 
was prayed, on behalf of the plaintiff 
that a writ of aſſiſtance may iſſue under 
the! ſeal of this court, directed to the 
meriff of the ſaid county of Somerſet, 
requiring and commanding; him to afſiſ 
the ſaid commiſſioners, in the ſaid com- 
miſſion of ſequeſtration named, to exe- 
cute the ſaid ſequeſtration, and to put 
the faid commiſſioners in full and peace. 
able poſſeſſion of the real and perſonal 
eſtate of the ſaid defendant George Baker, 
whereſoever the ſame is or ſhall be found 
in the ſaid county, in order for them to 
execute the ſaid commiſſion of ſequeſtra- 
tion, which the court doth think reaſon- 
able, and hereby order the fame accor- 
dingly: And it is further ordered by the 
court, that the ſaid James Baker, and 
George Baker, junior, ſhall be ſeverally 
examined touching their reſpective titles 
and intereſts by them ſeverally claimed 
in the faid eſtates ' and effects ſo {- 
queſtered, and ſhall make out their re- 
ſpective claims thereto, with all conve- 
"Hient ſpeed, before John Hardi ing, Elq. 
the Deputy Remembrancer of this court, 
'who is hereby authorized to examine the 
Leid yn Baker and Ge eorge. "Baker, and 
ſuch 


Detrees. 


ſuch other:perſons a8 he ſhall think pro- 
per, relating thereto, and report the 


fame, with his opinion thereof, to this 


court; and ſor that purpoſe the ſaid 
James l Baker and George Baker are fort- 
with to bring before the ſaid Deputy Re- 
membrancer all the title-deeds, and other 
evidences, relating to their reſpective 
intereſts in the ſaid premiſes: And the 
fad Deputy Remembrancer is to be 
armed with a commiſſion for the exami- 


nation of the ſaid James Baker and George 


Baker, and alſo for the examination of 
witneſſes relating thereto; and a com- 
miſſion is to go into the country if need- 


ful: And the faid Deputy Remembran- 


cer is to make his report with all conve- 
nient ſpeed, when this court will make 


__ er m as ſhall be 2 5 


| Sabbati 1 * all I 7 _ 


11 7 be Jam caſe N. 
This tk ſtates che 5 order, 
and then proceeds thus: Now. upon the 
motion of Mr. Foley of counſel, on be- 


half of the plaintiff, informing the court 
that a writ of aſſiſtance had iſſued, di- 


rected 
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order. 
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George Baker, for his ſaid contempt, un. 


| rected: .to the ſheriff of the ſaid County 


of Somerſet, and that Robert Steers the 
under-ſheriff, together with John Pei. 
way, ſheriff 's bailey, George Henſley and 


Jabn Crocksford, two of the commiſſi- 


ners in the ſaid commiſſion named, Fran. 
cis: Spurrier, conſtable of the hundred of 
Larcombe, went, on Monday the. 29th of 
June laſt, in order to put the ſaid com- 
miſſion of ſequeſtration into poſſeſſion of 
the ſaid defendant's houſehold; goods; 
and being in poſſeſſion, and proceeding 


to take a particular of the ſaid goods, 
and while they were ſo doing the ſaid 


defendant came ſuddenly into an under 
room with a piſtol, with deſign. to have 
done hurt to them, or ſome of them, 
and upon reading the affidavits of Thomas 


Greenſlade, George Henſley, and FJenkin 


Philpot and George Rawle, the ſaid Mr. 


Foley prayed, that an attachment might 


be awarded againſt the faid defendant, 


George Baker, for his contempt, and that 


the cattle and goods ſeized by the faid 


ſequeſtrators might. be ſold. It is this 


day ordered by the court, that an atlacb- 


ment ſhall be awarded under the ſeal of 


this court againſt the ſaid defendant, 


leſs 
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ik cauſe ſhall be ſhewn to the contrary 
the firſt day of the next term. And it 
is further ordered by the court, that the 


bid James and George" Baker ſhall have 


and detain in their own hands the ſaid 
goods and cattle they in a fortnight's time 
after notice of this order, giving ſuffi- 
cient ſecurity to anſwer the value thereof; 
and if they make default in giving ſuch 
ſecurity, that then the ſaid George Hen/- 
ky and Fobn Crocksferd, two of the faid 


ſequeſtrators, ſhall ſell the faid goods 


and cattle for the beſt price they can get 
for the ſame, and the money to remain 
in their hands till further order. n 


* in Scac. | 


N. B. No further order appears to 
have been made in. this cauſe, therefore 


it may be preſumed the decree was per- 


formed, and the coſts paid. 


The aid of the court in compelling 
the due execution of commiſſions of ſe- 
queſtration by writs of aſſiſtance, occurs 
in various inſtances, as appears oy the 
Regiſter! 8 minute Woehen e 
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\ Deryves. 
"Wtit'6f Mee t the ſheriff to pit 


a patty ff pöſſeffion of lands, in Purſi. 
ance'bf'a decree? where a vr" rein 
had iffied, yu Jah, 8 

ine N Rico 
N Uke writ to put the King in po 
ſeflon! 'The King v. The Duke of Beau. 
pour _—_ and _ Feb. Oe” * 


A like writ to ee * OA 
a ſequeſtration. The Duke o, Leedi y, 
2 1 1th June, 1700. 

(rid nt i 120 Ob; . 

Tue like ordered on n realling a wrt 
ficate of their being oppoſed.” 7 5 ſane 
cauſe, #7 Nov. dare TN 


II. 


es A ſequeſtration iſſued againſt the de- 
— 1 fendant for non - performance of the de- 
r cree; upon which the commiſſioners 
33 the certified, that they had ſeized" effects be⸗ 


Maſter to ſettle 
their expences, longing to the defendant, amounting to 


& c. and they to We | 
pay the ſurplus 100“. 26. 22d. which Mr. Cruys moved 
to the party. 
on behalf of the plaintiff might be paid 
to him in ſatisfaction of kis debt and 
coſts. But the court ordered it to be 
referred to the Deputy Remembrancer 
to ſettle what was due to the ſequeſtr:- 
tors for Meir fees and charges in the exe. 
cution 


cutior 
keepi 
goods 
and th 
the { 
they f 
25.2 
there 
tiff, 1 
Mart, 
Liber 


To 
rome 
Tattez 
tor in 
Franc 
Majel 
Exch 
bearir 
Marc, 
cauſe 
chequ 
bam | 
Jobn 
Mary 
King, 
toſeps 


defent 


Decrees. 


ros of their commiſſion, and, in che 


u. WE keeping; ſelling, and diſpoſing of the 
tion goods, chattels, and effects, ſo ſeized; 
ad that what ſhould appear to be due to 
90 the ſequeſtrators after ſuch ſettlement, 
poſ. they ſhould;r etain out of the ſum of Loo/, 
25..24d. and the ſurplus or remainder 
thereof to be, paid by them to the plain- 
tif, in ſatisfaction of her debt and coſts. 


+ Martin v. Willis, 14th. Moy, i 745. | 


5% Liber Ordin. in Scac. 


To all to 3 theſe preſents mall Letter of attor- 


16 come: The Rev. George Markham, of 
1 Tattenhall, in the county of Chefter, doc- 
Hancis Ingram, Eſquire, Deputy to his 
A. Majeſty's Remembrancer of the court of 
-: Exchequer at Væſtminſter, by his report, 


enz bearing date on or about the 3d day ef 
| March now laſt paſt, made in a certain 


cauſe depending in the ſaid court of Ex- 
chequer, wherein the ſaid George Mark- 


Mary Slater), Henry Wormall, Henry 


tor in divinity, ſends greeting: Whereas 


bam is plaintiff, and Joſeph Wilkinſon, 
fubn , Wormall, Mary Stansfield (late 


King, Jobu Wilkinſon; William | Hartley, 
Jaſeph Brown, and James Walton, are 
defendants; certified, that, in purſuance 

| | 5 
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ney to receive 
money decreed 
coſts. 
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of a deerte made on the heating of the 
faid cauſe, bearing date the 3d day if 
Marth, 1792; he had been attended by 
the ſolicitor for the ſaid plaintiff, and the 
clerk in court for the ſaid defendant; 
and in their preſence had-proceeded t 
conſider of the matters referred to him 
by the faid decree, and he found that 
there 'was due to the faid plaintiff from 
the ſaid defendants reſpectively, for and 
in reſpect of the titheable matters and 
things in the faid decree and report re- 
ſpectively mentioned; and ſpecified the 
ſeveral ſums of money following (that is 
to ſay), from the faid defendant Joſeph 
Wilkinſon, the ſum of 5. 18s. 879. from 
the ſaid defendant, John Wormall, the 
ſum of 2610. 105. 9d. from the ſaid de- 
fendant, Mary Stensfield, the ſum of 24. 
175. 445. from the ſaid defendant, Hen) 
Wormall, the ſum of 69. 185. from the 
faid defendant; Henry King, the ſum of 
381. 75. 64; from the ſaid defendant, 
John Wilkinſon, the fam of 531. 145. 4d. 
from the faid defendant, William Hartley, 
the ſum of 561. 10s. 14d. from the ſaid 
defendant, Foſeph Br own, the ſum of 14. 
45. od. and from the ſaid defendant, 
James Walton, the ſum of 121. 10s. 244. 
which 
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which ſaid report was, by a ſubſequent 


decree of the ſaid court, bearing date the 
234 day of July now laſt paſt, abfolutely 
confirmed, and it was by the ſaid laſt- 
mentioned decree ordered, that the ſaid 


| defendants ſhould forthwith pay to the 


ſaid plaintiff, or to ſuch perſon as he 


ſhould authoriſe to receive the ſame, the 


fad ſeveral ſums of money ſo reported 
to be due from them reſpectively: And 


it was alſo, by the ſaid laſt- mentioned 


decree, referred to the ſaid Francis In- 


gram to tax for the ſaid plaintiff his coſts 


of the ſaid ſuit, and which coſts, when 
taxed, were thereby directed to be paid 
by the faid defendants reſpectively, or by 
one of them, to the faid plaintiff, or ſuch 


perſon as he ſhould appoint to receive 


the ſame: And whereas, in purſuance 


of the ſaid laſt- mentioned decree, the 


hd Francis Ingram hath taxed and ſettled 
the bill of coſts of the faid plaintiff in 


the aid ſuit, and hath allowed the ſame 
at the ſum of 1831. 2s. Now know ye, 


that. the ſaid George Markbam hath made, 
ordained, nominated, conſtituted, and 
appointed, and by theſe preſents doth 
make, ordain, nominate, conſtitute, and 


* T, homas Tindal, of Skipton, in the 
F county 
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Dcerets, 


county of York, gentleman, and Charls 
Tindal, of the ſame place, gentleman, 
the true and lawful attorney and attor. 
neys, Jointly and ſeverally, of him the ſaid 
George Markham, and in his name to aſk, 
demand, and receive, of and from the 
faid ſeveral defendants in the faid ſeveral 
decrees and report named, the ſaid ſe. 
veral ſums of money ſo reported to be 


due and owing from, and directed to be 


paid by them reſpectively to the ſzid 
George Markham, as herein before-men- 


| tioned; and alſo ta aſk, demand, and 


receive, of and from the ſaid ſeveral 
defendants, or any or either of them, the 


ſaid ſum of 18 31. 25. directed to be paid 


by the faid defendants, or ſome or one 
of them, to the ſaid George Markham, for 
his coſts as aforeſaid; and upon receipt 


of the ſaid ſeveral ſums of money, or any 
or either of them, or any part thereof, 


good and ſufficient receipts,. acquittances, 


= and other proper diſcharges, in the name 


of and for the ſaid George Markbam, to 
make and give for the ſame ; and, gene- 
rally to do, execute, and tranſact, all and 
every ſuch further and other lawful and 
reaſonable acts, deeds, matters, and 


things whatſoever, requiſite or expedient 
for 


Vo! 


Decyeesz 


amply, to all intents and purpoſes, as 


could do if perſonally preſent and did 
the ſame, he, the ſaid George Markbam, 
giving and granting to his ſaid attorney 


full and whole power and authority in the 
premiſes, and hereby ratifying, confirm- 
ing, and allowing, and promiſing and 
agreeing to ratify, confirm, and allow; 
all and whatſoever his faid attorney and 
attorneys, or either of them, Jointly or 
ſeparately, ſhall lawfully do, or cauſe to 
be done, in or about the premiſes, by 
virtue of theſe preſents. In witneſs 
whereof the ſaid George Markbam hath 
hereunto ſet his hand and ſeal 2 505 of 
December, 1794. 
| Geo. Markbam, 
Sealed and deliveted, | TE 
being firſt duly 
ſtamped; in the 
preſence of 
| Geo. Thomas, 
E. Day, Temple, London. 


Yowlh::+f <5 2 £ In 


for effecting the premiſes as fully and 


he, the ſaid George Markham, might or 


and attorneys, and each of them, all his 
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226 Decrees, 


Affidavit of the 10 the Bacher. N A e 


due execution pov 
of letter-of- 6 5 
ä Between the Rev. Ge, Markban, cur 
/ EN vicar of Carlton, in the Weſt- "my 
\ Riding of the county of York, and 
/ "plaintiff, | Tho 
| and | to t 
1 Dꝛuſepb Wilkinſon, 1 — WY = 
bY. 5 Mary Stansfield (late Mary to tl 
| : Slater), Henry Wormall, Henry Mar 
EKuing, John Wilkinſon, Willion I band 
Hartley, Toſeph Brown, and this 
James Walton, defendants, 8000 
ee Day, of Funpadurr, Temple 5 
Landon, gentleman, maketh oath and da 
faith, that he was preſent on the 25 f be 
December, now laſt paſt, and did ſee the 
Rev. Geo. Markham, of Tattenhall, in the 
county of Cheer, doctor in divinity, the 5H 
perſon in the annexed power of attorney Ch, 
named and deſcribed, and alſo the per- count 
ſon named and deſcribed in the ſeveral and ſe 
_ decrees and report therein mentioned, i the 20 
duly ſign and ſeal, and as his act and lver t 
deed, in due form of law, deliver the Worm 
faid annexed power of attorney; and faith, mall, 
that the name or character Geo. Markban, Wi Foeph 
ſet and ſubſcribed oppoſite the ſeal af- I er t 
fixed at the foot of the ſaid annexed he this 
deliver 


power 


Decrets., | 227 


power of attorney, as the perſon exe- 
cuting the ſame, is of the proper hand- 
writing of him the ſaid George Markham ; 
and that the names or characters Geo, 
Thomas, Edw. Day, ſet and ſubſcribed 
to the atteſtation at the foot of the ſaid 
annexed- power of attorney, as witneſſes 


7 
; to the execution thereof Ly the ſaid Geb. 
Markham, are of the reſpective proper 
8 hand- writing of the ſaid Geo, Thomas and 
1 this d. | 
Edv. Day, 

Sworn at the Sefſions-houſe, 
: in the Old- Bailey, the 145 
1 day of January, 1795, ² 
f before me, 
: 3 A. Macdonald, . 
e 0 7 be ſame cauſe. ) 
5 Charter: Tindal, of Skipton, an "the ain of fre 
® county of d ork, gentleman, maketh oath mg of the 


demand, 


al and faith, that he this deponent did, on 
d, de 234 of January, inſt. perſonally de- 
Fl lver to each of the faid defendants, Jobn 
ne War mall, Mary Stansfield, Henry Wor- 
h, mall, John Wilkinſon, William Hartley, 
„ eb Brown, and James Walton: And 
. alſo, that on the 26 of January inſtant, 
d he this deponent did likewiſe perſonally 
er deliver to each of the ſaid other defen- 

Gt Q 2 dants, 
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dants, Foſeph Wilkinſon and Henry King, 
a true copy of the writ of execution of 


the decree made in this cauſe, the ju}. 
pæna for coſts, the power of attorney to 
demand arrears of tithes decreed to be 


paid to the plaintiff, and alſo his .coſts, 


+, n E N together with an affidayit of the due exe- 


N cution of the ſaid power of attorney, all 


hereunto annexed: And this deponent 


| further faith, that at the reſpectivè times 


of ſervice of the ſaid decrees. ſubpæna, 
power of attorney, and affidavit, he de- 
manded from each of the ſaid defendants 
the reſpective ſums decreed to be paid by 
each of them reſpectively, for arrears of 
tithes to the ſaid plaintiff; and alſo the 
ſum of 1831. 26. taxed, and allowed to 
him for his coſts, which they xeſpeCtively 
refuſed to pay to this deponent: And this 


| deponent further faith, that the ſaid defen- 
dants have not, nor hath either of them, 


ſince paid to this deponent, or to the ſaid 
complainant, as he believes, the ſard-ſums 


decreed to be paid as aforeſaid, or the ſaid 


coſts, or any part thereof, — that the 
fame, and every part thereof, ſtill remains 


due and * 
carb Ti ide 


Sworn, &c. before 9 
© Thomas Tindal, a Commiſſioner. 
| Lit 
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MN-caſes where iſſues are Airekted, the ProduRion of 
court orders them to be tried in a dence. | 
frigned action, to be brought in the 
office of pleas, with a direction in the 
decree, "that in caſe the parties ſhould 
differ in ſettling the iſſues, it may be re- 
ferred to the Maſter to ſettle them. And 
the decree further directs, that the de- 
{ndatits in the ſaid iſſue do forthwith 
appear, and name an attorney in the ſaid 
office of pleas, accept a declaration, and 
plead to iſſue therein, ſo that the ſaid 
iſſue may be tried at the next aſſizes for 
the county I by a ſpecial j jury 
of the ſaid county; for which purpoſe 
1 i the ſheriff of the ſaid county is to attend 
the clerk of the pleas of this court, or 5 
any his deputy, with the book of the names 
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ad or che frecholders of the ſaid county, 4 fy 
he out of which the ſaid clerk, or his de- . ; 8 
Ins puty, is to name 48 perſons; ; and that Sp / 
nal each ide be at liberty to ſtrike out 12, | 5 3 
pe and that the remaining 24 be returned al 
jer. by. the ſheriff as jurors to try the ſaid 4 
ſues WY C3 iſſue; | 
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ue. 
ifſue; at which trial the depoſitions of 
ſuch of the witneſſes examined in this 
cauſe as ſhall be then dead, or unable to 


travel to the ſaid aſſizes, may be read as 
evidence, and the judge who ſhall try 


the ſaid cauſe is hereby at liberty to in- 


dorſe the poſtea, as to any ſpecial matter 
that may ariſe on the faid trial, as he 
ſhall think fit. And all deeds, books, 
maps, plans, papers, and writings, touch- 
ing, or in any wile relating, to the mat- 
ters in queſtion, in the cuſtody or power 
of the ſaid parties, or either of them, 
are to be produced before the ſaid Deputy 
Remembrancer; and that ſuch of them 
as either party ſhall give notice of to the 
other be produced at the faid trial. ( 
a view ſhould be directed by the court iber 
proceed as follows): And it is farther or- 


dered and decreed by the court, that 


view of the 80 acres of land in queſtion 
be had on the day of next, 
at of the clock in the forenoon of 


_ lame: day, by h x of the i Ry! * named 


7 ls 8 aſed to * 15 of 4 firit jurors 


named in the pannel, but the Inconvenience 


which attended the aſſembling of the firſt fix 


cCauſed that Ae to be omitted, and NS to be 
adopred;” 5 Sich My 26 tilt 


in 


Ine. 


in the pannel to be returned by the faid 


ſheriff of the county of | for the 
trial of the ſaid iſſue, or by ſuch of 
them, and as many more of them, as 
ſhall attend for that purpoſe; and that 


* ſaid jurors do meet at the houſe of 


me.” and that A. B, of 

in the ſaid county, do then 

hew the faid land to the faid jurors on 
behalf of the plaintiff in the faid iſſue; 
and that C. D. of in the ſaid 
county; do then alſo ſhew the faid lands 
on behalf of the ſaid defendant; but 


that no other evidence be then given to 


the ſaid jurors on either fide: And that 
the ſaid jurors have reaſonable refreſh- 
ment at the joint expence of the faid 
parties: And this cauſe is to be conti- 
nued in the paper of cauſes to be further 


| heard on the return of the paſtea after 


fuch trial, until which time the conſide- 
ration of coſts, and all further directions, 
are n e 
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The firſt act to be done by the — Manner of pre- 


citor for the plaintiff in the iſſue is 
get the iſſue drawn and ſettled by kings, 
then deliver over a fair copy of it to the 


adverſe ſolicitor for his approbation, and 


24 if 


paring the iſſue, 
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if they cannot agree in ſettling it, a copy 


of it is to be leſt with the Maſter, and 
warrants taken out on leaving, and to 
ſettle; and when the Maſter has ſettled 
it, the ſolicitor for the iſſue delivers it 
to his clerk in court, in the office of 
s to make up the record, | 


| When the wal Is had; and the 2ofe 
returned, the party who prevails in the 
iſſue ſets down the cauſe to be heard 
thereon, and for the further directions of 
the court. But the cauſe cannot be ſet 
down until after the firſt four days of the 
term, after the trial, are elapſed, that 
the party againſt whom the iſſue is found 
may have an opportunity of moving for 
r 


But as it ſometimes happens that the 
plaintiff in the iſſue cannot proceed to a 
trial at the time directed by the court, 
the adverſe party may upon notice, in 
the following term, after the iſſue ought 


to have been tried, mpve that the iſſue 


may be taken pro confefſo. For the firſt 
default, however, and where a reaſon- 
able ground can be laid before the court 
to ſhew that the iſſue could not be tried, 
| | | | the 


be 
pro 4 
upon 
the I 
there 
conf; 
iſſue 
ding] 


dowt 


and t 


to 


2 


the court. will not ſuffer-it to be taken 
pro confelſo, but will rather put terms 


upon the party peremptorily to try it at 


the next ſittings or aſſizes; or, in default 


thereof, that the iſſue ſhall be taken pro 


anfeſſo;\ and in caſe the plaintiff in the 


iſue does not proceed to trial accor- 
dingly, then the adverſe party may ſet 
doyn the cauſe for further directions, 
aud to have the iſſue taken uu ny 5 


233 


SI. r 
n 1 OG 
35 OS EEO 


PEG et tt > 4 aa 
N Ss 4 4 * — = 
n NES ES, 


* er 
i Re 
=> 


1 
1 


W 


* 
1 


Ss 
0 
* 
4 
2 
N 
* 
? 
* 
8 
wy 
* 
* 
: 
EA 
* * 
CE 
3» 
we. © 
"a 
4a 
a» 7 
x 
"*% 
* 
z 
{#3 
= 
J J 
4 4 
Fs 
; 
x n 
; * 
1 
% 
3.9 
>& 
48 
} 
YN 
Ve 
* 
"7 
3 
7 
4! 
ae 
* 
* 
7 
* 
5 
1 
755 
. 
3 
3 
+ 
bt 
* 
= 
P * 
* 
q 
1 
. 
9 
4 — 
$8 
3 
* 
ff 
1 
* 
Pi 
1 
1 
17 
] 
* 
I Fi 
£ fa 
55 
N 


. 


R 
8 : 


* 


> © 


—— 


2 


( 234 ) 


Bill retained, with Liberty to Brin» 
an Action. 

THE court ſometimes on the hearing 

of a cauſe will retain the bill for 
kmited time, with liberty to the plaintif 
to bring an action to eſtabliſh his right 
at law touching the matters in queſtion, 
In this caſe the cauſe is to be ſet down 
for further directions, as in the caſe of 
an iſſue; but if the plaintiff ſhould make 


default in bringing his action within the 


time limited by the decree, the defen- 
dant is at liberty to apply to the court 
to diſmiſs the bill with coſts, 


Rehearing, 


(299) 


'» 4, 1.4: 44 Rehearing. 


' Rehearing is not permitted till the 
decree 15 drawn up. Croſſley v. 
Shadforth, Hil. 1723. Bunb. 142. 


By a general order of court, dated Cereal order 
the 13th of November, 1731, it is or- Eg 
dered, that for the future all applications 
| for a rehearing of any cauſe ſhall be 
made within fix months after the decree 
is pronounced; and that the perſons ap- 
plying for and obtaining a rehearing, 
ſhall, within ten days after ſuch order is 
| made, make a depoſit of ten pounds; 
and in default thereof, ſuch order for 
the rehearing ſhall ſtand diſcharged with- 
out any motion for diſcharging the ſame. 


This application to the court for a In what manner 
rehearing muſt be made before the de- —_ 
cree is ſigned and inrolled, and then upon 
motion, and a petition produced to the 
court, ſigned by two counſel, one of 

8. which attended the former hearing; and 
| On. making the "I of ten pounds 


with 
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26 Reding. 


wich the Deputy Remembrancer, th 
wad * be n to * n 


22 "_ | "If owls ine he! "oy l 


altered, the de- be materially altered, the ten pounds 
+ . will be ordered to be repaid to the party 
e pate on whoſe behalf it ſhall be ſo altered; 
but if otherwiſe,” then the money depo- 
fited will be ordered to be paid to the 


wt = 5 wo wy for his coſts of nete 


Ry af £6: 4 83 of the eds for that 
—_— e the cauſe is ſet down in the pa- 
per to be reheard; and, on the rehearing, 
the parties are not confined to adduce 
the fame proofs as were read at the for- 
mer hearing, but may produee fuck 
other erence as N ſhall be adviſed, - 


An = 2 „ If che party ook for aireticaring 
7 complains. generally of the decree, he 
muſt ſtate his caſe as ſhortly as poſſible 
in his petition, then the decretal part 
of the decree, and that he humbly con- 
ceives himſelf to be agprieved thereby, 

for that the court ought-to have decreed 
ſ% and fo, and then ne mes the 
en for a nee 5 1 0 


9 


; 5 


Rehtaring. 437 


But if he complains of an particular 
part of the decree, he muſt ſtate that as 
the grauamen in his petition, and that he 
conceives himſelf to be aggrieved by ſo 
much or ſuch part of the ſaid decree as . 
directs ſa and ſo, and therefore concludes 
by praying a ein as to that pts a 
een :!!! var re” M6 Tt 


# 4 1 4 8 — * 4 | ; $1 
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The W is filed; * an e Petition to be 
filed, and an 
copy thereof is made to be read in court; office-copy 
b 
and previous to the cauſe coming on to read in court. 
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be reheard, fair copies of the petition 1 
8 are to be left with the Chief Baron, and 
ce the next Baron in ſeniority, by the ſoli - 
N citor for the rehearing; and like copies, 
þ with the; two other. B, OY the ſoli- 
ag ging itt r 0% 2th . 
8 In ſupport of a motion to diſcharge # An inrollment 
F the minutes for a rehearing, it was ob- final decree fuf- 
le jected that the ſubſequent decree of the — Mo 
rt 7th of December, 1732, was only ſigned the wa deve. 4 
. and inrolled, and not the firſt deeree of . 
„ the 21/ff of June, 1731, although the A 
9 decretal part thereof was recited in the 
e inrolled decree. Mr. Starkie and Mr. 


Evans for defendants (the petitioners), 
inſiſted that the inrollment was imperfe& 
it 5 EE Toy 
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Rehearing, 


and incomplete, and ought nat to be 3 
bar to the — Sir Thomas Boot, 
Mr. Wilbrabam, and Mr. Robinſon, con. 
tended that the inrollment was complete, 
But the court doubting, ordered the 


matter to ſtand: over, and precedents to 


be ſearched; and they were: according 
ſearched from the beginning of the reign 
of King James the Firſt until the preſent 
time, when it appeared, that the general 
practice of the court, during all that 
period, had been to inroll the ſecond or 
final decree, and not the firſt, further 
than by the recital of the decretal part 
thereof in the ſecond or final decree; 
and above 140 precedents being pro- 
duced in ſupport of the preſent practice, 
the minutes for the rehearing were or. 


dered to be * 


1 


Or 
deſirc 
tition 
do pi 
days, 
firſt « 
parli; 
time 
ring 
tion 
made 
littin 
find 
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70 eie be ee front tl Decree muſt be 


drawn up, en- 


the ſame be drawn up and entered, tered, and ſerr-. 
and a copy thereof ſerved _ the ad- — he 


verſe clerk i * court. 
Sttidiig orders relating to the bring- 
ing in, and proceedings on, appeals in 


the ne of Lanes | 5 TT. -_ | : 


Die 2 » 1 13 Juli, I 40 8. 


Ordejed; that all Per ſons who. ſhall be Times limited 
deſirous to exhibit to this houſe any pe- — 2 
titions of appeal from any court of equity, 
do preſent their petitions within fourteen 
days, to be accounted from and after the 
firſt day of every ſeſſion or meeting of 
parliament, after a receſs; after which 
time the Lords do declare they will, du- 
ting every ſuch ſitting, receive no peti- 
tion of appeal, unleſs upon a decree 
made whilſt the parliament is actually 
f ſitting; in which caſe the party who ſhall 
. end himſelf aggrieved may bring his pe- 

tition 


9 754 


tition of appeal, provided be preſent | 
to this houſe within fourteen days after 
ſuch decree is made and entered in am 
court of equity in England or Wat, 
twenty days in any of the courts in ca. 
Land; and forty days in any of the cours 
— of equity. in Feland. 


Die Jools 1 14 Februgrt, * 94 | = 


Petitions s forre- . Ordered, that no petition | which re. 
— tone Jates to the rehearing of any cauſe, of 
no part of a cauſe, formerly heard in thi 
houſe, ſhall be read the fame day that i it 
is offered, but ſhall lie tpon the table, 
and a-future day be appointed for reading 

thereof after eweive of — er 


4 EIT n . 


Di Jenin 3 Marti, 1 697. 


 Counfels fign- Whereas, by the rules and er of 
— © houſe for preventing the bringing of 
frivolous appeals, all appeals are to be 

..  fignedby two counſel; it is this day or- 

- ©.  dered, that no perſon whatſoever do pre- 
ſume, as counſel, to ſign any appeal to 

be brought into this houſe for the future, 

unleſs ſuch perſon hath been of counſe! 


in Be fame * in the courts below, or 
4 ſhall 


Appeals. 5 
ſhall attend as counſel at the bar of this 

houſe when the ſaid — ſhall come 

on to be heard. 11 


Dis Alaris, 9 Ku, 16 gh, 


The houſe taking notice, that, u pon Printed caſes ta 
appeals and writs of error, there LE —_ 
been of late ſeveral ſcandalous and fri- 
volous Printed cafes delivered to the 
Lords, of this houſe; for preventing 
whereof for the future, it is this day or- 
| dered, that no perſon whatſoever do pre- 
ſume to deli ver any printed caſe or caſes 
to any Lord of this houſe, unleſs ſuch 
cafe or caſes ſhall, be ſigned by one or 
more of the counſel who. attended at the 
heari ng of the cauſe i in the courts below, 
or ſhall be of counſel at the- hearing in 
tl houſe. 


Di 22 22 bali, 1703. 


than Sendet of the great in- Cauſes not to 
conyenierices ariſing by motions and pe- — — 
titions fot putting off cauſes, after days — 
have been appointed for hearing thereof, 
itjs ordered, that when a day ſhall be 
ppointed for the hearing any cauſe,  ap- Y 
Vor. II. WM peal, 


n 


+; 
J * 
by 
FA, 
#4 
"4 +. 
3 
Þ 
* 
Fo 
15 
* 
vg 
* 
£1 4 
I 
$7 . 
* 
* 


— 
3 


"zo | Appeals. 


4 peal, or writ of error, argued. i in this bi 
b houſe, the ſame ſhall not be altered but by 
| upon petition; and that no petition ſhali i f 
4 in ſuch caſe be received unleſs two days 0 
notice thereof be given to the adverſe NY 
R . of which notice oath ſhall be | 
f 1 made at the bar of this houſe. —_ jud 
. - r 5 #7 7 | 3 3 and 
, 5 Die Sabbath, : 27 Januarii, 0 be. 
0 - : | : 2 
5 | wit 
0 Recognizance Whereas, by a an order of the 2000 of and 
A on appeals to be cler 
4 entered into in November, 1680, it is ordered, that in 
* eight days. the 
0 8 all caſes, upon appeals to be brought 1 
FA e e eee eee fg. | er 
| into this houſe from the courts of V. Nd 
; minfter-hall, the party or parties, appel- 
1 Hants, ' ſhall, before any anſwer to his or "ith 
F their petition, give ſecurity to the clerk 0 
4 of the parliaments, by recognizance to to tl 
9 be entered in to his Majeſty in roo!. to reſp, 
. pay ſuch coſts to the defendant or defen- mite 
5 dants in ſuch appeals as this court ſhall time 
1 appoint, in caſe the decree or judgment of ſi 
, appealed. from ſhall be affirmed by this be aj 
court: It is this day ordered, that in all with 
caſes of appeals to be brought into this the r 


- So from the courts of J/eftmin/ter- 
Ball, North Britain, or Irelaud, the party 


. 8 parties, appellants, ſhall, within eight tf 
: | * days aſter kick appeal received, 9 * 


—. ß ̃ , ˙ AN... a8 


. — 
_. 4 * 
7 als 
» 


ratity to the cletk:'of dle parliaments, 
by recognizance to be entered in to her 
Majefty 6f the penalty of 2007.” condi- 
tioned to pay ſuch coſts to the defendant 
or ' defendants in ſuch appeals as this 
court hall appoint, in caſe the decree or 


judgment appealed from ſhall be affirthed; 


and if the appellant or appellants ſhall 
deglect or refuſe to give 'fuch ſecurity 
within the time aforeſaid, that then the 
clerks of the parliaments ſhall inform 
the houſe thereof, and the appeal from 
henceforth to be diſmifſed. | 


Die Marti, I 9 Fankarii, 1 71 9. 


N chat wheng: upon an anbeid Peremptory 


to this hou ſe, an order is made for the 995 70.0: 2 


reſpondent to anſwer them by a time li- Weng pped. 


mited, and no anſwer is put in by that 
time, upon proof made of due ſervice 
of ſuch order, a peremptory day ' ſhall 
be appointed for putting in the anfwery 
without any further notice to as — to 
the reſpondent. | 


Die Marti, 5 1 1720. | R 


Ordered, that ſuch appeals as have Appeals to be 


deen preſented during this ſeſſion, to Randegg. 
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Appeals. 
— which, anſwers have been or ſhall be put 
in during this ſeſſion; and for hearing 


Fhereof no day hath been or ſhall be 


pointed 1 in this ſeſſion; ; and all ſuch 
ppeals as ſhall be preſented in any ſub. 
ſequent ſeſſion, to which anſwers ſhal 
be put in during the ſame ſeſſion, and 


1 hearing whereof no day ſhall be ap- 


pointed in ſuch ſeſſion; if neither the 


appellant nor reſpondent ſhall apply to 


this houſe within eight days, to be ac- 


| counted from and after the firſt day of 
the next ſeſtion or meeting of parliament, 


for a day of hearing ſuch appeals, ſhal 
ſtand diſmiſſed, but without prejudice to 
the appellant's preſenting any new ap- 
peals thereafter as they ſhall be adviſed, 


Ordered, that ſuch appeals as have 


been preſented during this ſeſſion, to 
wWꝛzhickr no anſwers have been or ſhall be 
put in during this ſeſſion; and all fuct 
appeals as ſhall be preſented in any ſub- 
ſequent ſeſſion, to which no anſwer ſhall 


be pur in during the fame. ſeſſion; if 


neither the appellant, within eight days, 


to be accounted from and after the fit 
day of the next ſeſſion or meeting of 
parliament ſhall apply to this houſe to 
PN: - „ appoint 


Appeals. 


appoint a a peremptory day to aher ft 
the reſpondent put in an anſwer within 


the ſaid eight days, ſuch appeals ſhall. 
ſand diſmiſſed, but without prejudice to 


the a appellant's 8 preſenting any new ap- 
peals thereafter's as they | ſhall be Fried, 


OH 


-(k 50 


Ip ppeal ſhall he | put in for the future, the 


immediately indorſe thereon the day on 

which ſuch anſwer i is brought i in; and that 
the names of the parties anſwering, an and 
to whoſe appeal ſuch anſwers are put in, 
| the hs . entered i in n the Journal 


this ho 4 7 + ay 4: $ ws * 7 - 7 Ws 1% 
4 , > y 0 4 4 ** 
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Die Martis, I 2 Januarii,, 172 4 


clerk to whom it ſhall be deleted do _ 
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Are Wh when any. anſwer to An e to be 


| Ordered, that i in all cauſes on appeals, Printed caſes to 


or writs of error, appointed to be heard 


be given to the 
Lords before 7 


in this houſe, the appellante and reſpon- 9 D 


Miki the plaintiffs and defendants, or 
their reſpective agents or ſolicitors, do 
for the future deliver ta the clerk of the 


pathanients, or clerk aſſiſtant, to be 
diſtributed to the Lords of this houſe, 


the printed caſes tipen ſuch -appeals, or 


writs of error; at leaft four days before 
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Appeals, 


the hearing of the ſamez and that no 
other different caſes, in any ſuch Cauſes, 
he at any time afterwards n or 
deliyered. | 


© 


- Die vit 24 Martii 172 "2 


ber of 
— ub of oh - Ordered, that no petition of appeal, 


n from any decree or ſentence of any court 
of equity in England or Ireland, or of 
any court in Scotland, before this time 
ſigned and inrolled, or extracted, ſhall 
be received by this houſe after five years, 
to be accounted from the expiration of 


the end of the next ſeſſion enſuing the 
ſaid five: years: Nor ſhall any petition of 
appeal, from any decree or ſentence of 
any of the ſaid courts, to be hereafter 
ſigned and inrolled, or extracted, be re- 
ceived by this houſe after five years from 
the ſigning and inrolling, or extracting, 
of ſuch decree or ſentence, and the end 
of fourteen days, to be accounted from 
and after the firſt day of the ſeſſion or 
meeting of parliament, next enſuing the 
faid five years, unleſs the perſon intitled 
to ſuch appeal be within the age of 21 
years, or covert, non compos mentis, im- 


= + 


this preſent ſeſſion of parliament, and 


Priſons; 


14 


Appeals. 
priſoned, or out of Gyeat Britain or Tre. 
land; in which caſe fuch perſon ſhall and 


may be at liberty to bring his appeal for . 


reverſing any ſuch decree or ſentence at 


any time within five years next after his 
full age, diſcoverture, coming of ſound = 


mind, enlargement out of priſon, or 


coming into Great Britain or Ireland; 


and fourteen days, to be accounted from 
and after the firſt day of the ſeſſion or 
meeting of parliament, next enſuing the 
ſaid five years, but 1 not afterwards or 
otherwiſe, 


Die Sabbati, 2 Marti, 1727. 


* 
a 4 


Upon report from the committee of enn 


the whole houſe appointed to take into 
conſideration matters relating to the pro- 
ceedings on appeals and writs of error, 


it is ordered, that, at the hearing of cauſes 


for the future, one of the counſel for the 


evidence on their ſide ſhall be read; 
which done, the other counſel for the 


to proceed at 


hearing nn 


appellants ſhall open the cauſe, then the 


appellants may make obſervations on the 


evidence; then one of the counſel for 


the reſpondents ſhall be heard, and the 
evidence on their ſide to be read,” after 


Rt which 
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which, the.,other, counſel for:the reſpon. 
dents ſhall he heard, ange ent choc 


for the appellang,e9 dpa 10 10 n 


Die Hager e. | 28th Martil, 173 5 . 


Anſwering ar. Upon report from the lords commit 


peals aſter — 
determination 


of a4 7 


tees appointed to conſider of the ſtanding 
orders of this houſe i in relation to the put- 
ting in of anſwers to appeals, it is or- 
dered and declared by the lords ſpiritual 


and temporal in. parliament aſſembled, 


that when, upon an appeal to this houſe 
an order hath been or ſhall be made for 


the. reſpondent or reſpondents: to anſwer 


thereto by a time limited, if the ſeſſion 
of parliament wherein ſuch order hath 
heen or ſhall, be made, {ball determine 
before the time ſo limited for anſwering 
ſhall he expired, and no, anſwer ſpall be 
put in during the fame ſeſſion, ſervice of 
luch, order upon the reſpondent Or fre- 
ſpopdents.to ſuch appeal by the ſpace of 


fiverweekgat the leaſt before the firſt day 


of the then, next ſeſſion, ſhall be deemed 
good {erviceg and the appellant. may 
apply to this houſe for a peremptory 
gay for putting i in the anſwer, in caſe the 
reſpondent or FFſpondanſs ſhall, nor put 


I. in 


in kit 


pext 


ko be genen hi firſtly draws! 
next ſeſſion n R 503 101 


* 


* 


Die 200% Funts, 1749. 


Upon report from the lords commit- N 
fees appointed to conſider of the ſtanding — 
order. of this houſe of the 57h of Ap S 
1734, in relation to the hearing of ap- 
peals left undetermined i in a former ſcſ- 
foo and what alterations of arpeplitients* 
are proper to be made therein in order 
to render the ſame more effeftual? it 1s 
ordered by the lords f. piritual and tems 
poral in parliament aſſennbled; that all 
ſuch appeals as haye been preſented; for _ 
hearing whereof days have been ap- 8 
pointed during this ſefſion;” which ſhall 
not be determined in this ſeſſion, and all 
ſuch appeals as ſhall be preſented, for 
hearing whereof days ſhall be appointed 
f in any ſubſequent ſeſſion, which ſhall not 
y « determined in the fame ſeſſion, ſhall 
d be heard and determined | in the begin- 
7 
J 
£ 


= 


ning of the next ſeſſion of parliament, in 
the ſame order and courſe as they ftand 
to be heard at the end of this or any fu- 
it ture ſeſſion, without any new application 
p | 


250 


Appeals. 


to this houſe to appoint a day for hear. 


ing the ſame; and that ſuch of the faid 
appeals as ſhall ſtand firſt to be heard at 
the end of this or any future ſeſſion of 


_ parliament, ſhall ſtand to be heard upon 


the Wedneſday in the week next after 


that week in which any ſubſequent ſeſ. 
| fion of parliament ſhall begin; the 


ſecond upon the Friday following, and 
the third upon the Monday following; 


and from thence the reſt of the ſaid ap- 


peals in courfe upon every Wedneſaay, 
Priday, and Mondoy, until they ſhall be 
all heard and determined; and that in 
caſe any ſuch appeal ſhall not be ad- 
journed by order of this houſe, made 


before the day on which the fame is 
hereby appointed to be heard, and the 


party or parties on one fide ſhall at- 
tend by their counſel, and the party or 
parties on the other ſide ſhall not attend 
by their counſel on the ſaid day appointed 


for hearing thereof, ſuch appeal ſhall be 


heard ex parte and in caſe neither of 
the parties to ſuch appeal ſhall attend by 
their counſel on the ſaid day appointed 


for hearing thereof, then ſuch appeal 
| ſhall ſtand abſolutely diſmiſſed ; but with- 
| 8 prejudice in this laſt caſe to the ap- 


pellan- 


temp 
for t 
ſponc 
this | 
croſs 
withi 
to the 
ſhall 


Af 
party 
termi 
that t 


be m 


Appeal. 


pellant or appellants preſenting any new 
appeal thereafter, in ſuch manner as the 
{id appellant or appellants might have 

done in caſe ſuch former appeal had not 
been preſented to this houſe, as he or 

they ſhall be adviſed. 


Die Martis, : Marni, 1763. 


Ordered, by the lords ſpiritual and Time timited - 
temporal in parliament aſſembled, that, —— 
for the future, if the reſpondent or re- 8 
pondents to any appeal depending in 
this houſe ſhall be deſirous to exhibit 4 
croſs appeal, they ſhall preſent the ſame 
within one week after their anſwer put in 
to the original appeal, otherwiſe the ſame 
ſhall not be received. 
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After the appeal has been heard, the order of the | 


8 175 x houſe of lords 
party in whoſe favour the appeal is de- upon the ap 


peal to be made 
rermined, moves this court as of courſe, ? tals 
that the order of the houſe of lords may t. 


be made an order of this court. 


Payment 


Commiſſion to 
examine a mar- 
ried woman as 
to her conſent 
of payment of 
money decreed 
to her in her 
own right. 


in "> hs 
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Payment of PR 20 4 a Fems 
Covert, how Arete 


Gebe &c. o our beloved 2 
M. Kie, and Gilbert Ni ſb, of Stranraer, i in 
Scotland, gentlemen, greeting: | Whereas, 
15 a decreetal order of our court. of 
xxchequer at Maſtminſtes, made « on the 
1 1845 day .of December laſt, in a cauſe 
there depending between Patrick Mac- 
Kennal al and Ann his wife, and Henry Sbac- 


80 
Fi plai ntiffs, and Francis Shackelim 
and Liebe, Haddoct, defendants „it 


| was (amongſt other things) ordered and 


decreed by the court, that a commiſſion 
ſhould iſue, under the ſeal of this court, 
for the examination of the plaintiff Am 
Mackenna!, as to whom ſhe would have 
the ſum of 1267. 8s. 14. (being her ſhare 
of the reſidue of the perſonal eſtate of 


” Henry Shacketton, the teſtator 1 in the ſaid 


dectee named) paid; and alſo to ex- 
mine her. as to whom ſhe would have 
the fum of 144 5s. 94. 3 Per cent. con- 


0 J. bank annuities, ſtanding 1 in the name 


of. the Deputy Remembrancer of this 
court 


Payment of Money, Se. 


court (being the amount of her legacy 
of 1001. in the ſaid decree alſo men- 


tioned) transferred: Know ye, therefore, 


that we have appointed you, and do 
hereby give to you full power and au- 
thority to call before you the ſaid Aun 
Mactennal, and to examine her ſeparate 

and apart from her huſband the faid Pn 
trick Mackennal, as to whom ſhe will have 
the faid ſum of 1267. 8s.. 1d. paid, and 
the ſaid 144/. 55. 9d. 3 per cent. conſok 
bank annuities transferred ; and after you 
ſhall have ſo examined her, that you do 
return a certificate of your examination 
of the kid Ann Mackennal to the Barons 
of our ſaid Exchequer at Weſtminſter as 
ſoon as may be, but at fartheſt by the 


5th day of June next, cloſed up under 


your hands and ſeals, together with this 
writ: Witneſs, &c. by 129 fad deres, 
and by the Barons. | 
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Ne 
0 


To the Right Honourable gir Certificate, 


Archibald Macdonald, knight, 
| Lord Chief Baron of his Ma- 
jeſty's court of Exchequet at 


. Weſtminſter,” and to the reſt of 
the Barons there, 3 


Aae try 
f . TC 


By 


Payment of Money 


By virtue of a commiſſion iſſued ot 
of his Majefty's court of Exchequer at 
Weſtminſter, to us directed, and hereunto 
annexed, in a certain cauſe in the ſaid 
court, wherein Patrick Mackennal and 
Ann his wife, and Henny Shackelton, are 
plaintiffs; and Francis Spactelton and | 


the en 
her 


this 


Theophilus Haddock are defendants ; we 
have, on this 21/* day of May, in the ums 
year of our-Lord 1795, called before us, be 7 
at Stranraer, in the county of Wistm, which 
North Britain, the faid Ann Macken, ing t 
the wife of the ſaid Patrick Mackennal, by th 
named in the ſaid commiſſion, and have and ti 
examined her ſeparate and apart from her in fut 
ſaid huſband, as to the perſon to whom comn 
ſhe would have the ſum of 1261. 8s. 14. teſtify 
paid, and the ſum of 1447. 56. gd. men- 1795. 


tioned in the ſaid commiſſion transferred: 
And we do hereby certify, that on fuch 
examination of the ſaid Ann Mackenndl 
feparate and apart from her ſaid huſband, 
ſhe, the ſaid Ann Mackennal, did volun: 
tarily conſent and declare, that ſhe would 
have the ſaid ſum of 1261. 8s. 19. paid 
to the ſaid Patrick Mackennal, her ſaid 
huſband, and that ſhe would have the 
faid ſum of 144/. 55. 9d. transferred into 

| : 1 the 


to 4 Feme Covert. 


the name of the ſaid Patrick Mackennal, 
her ſaid huſband. Witneſs our hands 
this oh a. Y — 1795. | 
Jobn McKie," 
Gilb. Naſh, 
Commiſſioners, . 


Mr. Jones now moved, that the ſeveral | 


_ mentioned in the certificate might 
be paid and transferred accordingly, 
which the court directed; but it appear- 


ing that the certificate was not ſigned 


by the party conſenting to the payment 
and transfer of this money, ordered that, 
in future, the party examined under the 


commiſſion ſhould ſign the certificate, 


teſtifying her conſent thereto, 6th June 
7. 


Commiſſion 
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ſet out 


A464; 


Commiſſion to jet out Lands: 


Emilio ts Gold be. To or bebt Ja 


Harrijoz of Neweaftle and Charles Shafir 
of Hexham, Edward Lawſon of Morpeth, 
and Thomas Kerr of Alnwick, gentlemen, 
greeting: We, by a decreetal order, 
bearing date the gth day of June, 1788, 
made by the Barons of our court of Ex- 
chequer at Maſtninſter, i in a certain cauſe 
there depending, wherein William Smith, 
clerk, is plaintiff, and the moſt noble 
Hugh, Duke of Northumberland, ſince de- 
ceaſed; the moſt noble Hugb, now Duke 
of Nerthumberland, then Lord Peg, 
commonly called Earl Percy, and Hugh 


Percy, now called Earl Percy, and then 


calle# Lord Warkworth, 7 bomas Alder- 


ton, Eſq. and Charles Peter Dartiquenave, 
are defrndants; it ſufficiently appearing 


to the court; upon the hearing thereof 
by the evidence in the faid cauſe, that 
certain parcels of fand, called the - Eight 
Ridges, &c.” all referred to by the ſche- 


ny" to d Fiir 's bill in the ſaid cauſe, 


ar e 


pieces 
ment 
Iderty 
from 

vithin 
ing to 
ten 
Carle 
the ſai 
the {ail 
comm 


Vol 
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are g . lands belonging to the rectory of. 
Iiderion in the county of Northumberland; 
| and then in poſſeſſion of the defendant, 
Charles Peter Dartiquenave, as tenant 
thereof to the defendant, Charles 1iderton, _ 
and cannot be diſtinguiſhed, as to the 
quantity and. bounds thereof. lt, ig 
tereupon ordered, adjudged, and de- 
creed, by the court, that a commiſſion 
40 bonbwith iſſue under ſeal of our 
court directed to the above named H. 
C. §. E. L. T. K. the commiſſioners, 
therein named and ſpecified, authoriſing 
nd empowering them, or any two. or 
more of them, by all lawful ways and 
means, to inquire into and aſcertain, ſet 
out and diſtinguiſh, by proper metes, 
deſeriptions, and boundaries, the ſpecific 
pieces and parcels of glebe land before 
mentioned, belonging to the rectory of 
Idzrton, in the county of Northumberland, 
from and out of the lands and grounds, 
vithin the townſhip of Idertan, belong 
ing to the defendant, Thomas. Nderton, 
then in poſſeſſion of the defendant, 
Charles Peter Dartiquenave, AS. tenant. to, 
the ſaid T homas Laerton, the owner of 
the laid lands and groungs, and that ſuch 
commiſſion be executed and returned 
You, Il. 1 inte 


wy 


ſaid decretal order remaining of record 


prudence and fidelity, have appointed 
| you, and do, by theſe preſents, give full 


Commiſſion to Jet out" Lands. 


| each 
| refp 
| Eva 
any 
terre 
occa 
truth 
poſit; 
and 
fairly 
ment 
and p 
ti a 


court 


into dur court of Exchequer; on or before 
the 6th day of November next, as by the 


in our faid court appears: Know ye; 
therefore, that we, confiding in your 


power and authority unto you, or any 
three or two of you, and hereby com- 
mand you, that you, or any three or 
two of you, do meet together at certain 
proper and convenient times and places 
by you, or any three or two of you, to be 
for that purpoſe appointed; and that 


you, or any three or two of you, do from togeth 
thence go over and ſurvey the eſtate ii fovall 
queſtion, in the ſaid decree and pleadings larly ſſ 
of this cauſe mentioned; and according lad la 
to the beſt of your ſkill, knowledge, ani i tioned 
judgment, aſcertain and diſtinguiſh, by gebe 
proper metes, deſcriptions, and boun- Bi waſh 
daries, ſuch of the ſpecifie glebe land iſ in the 
within the ſaid townſhip as belong to the writer 
rectory of | 1/derton'- aforeſaid; and we leid en 
give unto you, or any two or more of i =d all 
you, full power and authority by theſe if Leals of 
preſents to call before you all ſuch wit- Wi Provide 
neſſes as you ſhall ſee occaſion to come i *adant 
notice 


n you, and then and there examine 
| each 


Me 
une 
ach 


Commiſion 170 fet ou Lande. 


| each end every of them apart upon their 
reſpective corporal oaths upon the Holy 
Evangeliſts, firſt taken before you; or 


any three or two of you, upon ſuch in- 


terrogatories in writing as you ſhall ſee 
| occaſion to diſcover and make out the 
ruth of the premiſes; and take the de- 


poſitions of ſuch witneſſes in writing, 
and cauſe the ſame to be plainly and 


| fairly ingroſſed and written on parch- 
ment; and when ye ſhall have ſo done 


and peformed theſe things, ye ſhall cer- 
iy and return the ſame into our faid 
court by the 6b day of November next, 
together with a plan of the whole of the 
townſhip of 1/derton, and therein particu- 
larly ſpecifying the particular parts of the 
faid lands in the ſaid commiſſion men- 
tioned, and alſo the particular ſpecies of 


glebe lands contained within the ſaid 


townſhip, and the facts and proceedings 
in the premiſes, by your certificate fairly 
ritten on parchment, together with the 
kid examinations and interrogatories; 
and alſo this writ, cloſed up under the 
ſeals of you, or any three or two of you; 
provided that Thomas Adams, the de- 
fendant's ſolicitor, - hath fourteen days 


notice of the day and place of your firſt 
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ſitting on the execution of theſe preſents, 
Witneſs, &c. By the ſaid decretl 
order, and by the Barons. SUDO 
5 Elio. 
Return of the : The execution of this writ appears by 
= ark certain ſchedules hereto annexed. . 
VVV Harriſm. 
I Charles Sbaftoe. 
Thomas Kerr. 
"hand the tenar xof the a to the 
ſaid commiſſion annexed, follows in theſe 
n F | 
: —— 1 * 3 
words to the 
— Between Willian Smith, plaintif 
ners. and 
TFpomas Nderton, Eſq. and others, 


defendants. 


| 70 the Hohowrbl Barons of 
- His Majeſty's court of A 
chequer. | 


We . Harriſon, Charles Shafun, 
and Thomas Kerr, three of the commil- 
ſianers named and authorized in and by 


his Majeſty's writ or commiſſion here- 
unto 


unt 
ſeal 
Wo 
yeal 
Kin 


| Edt 


bly 


havi 


fad 
Maje 
the f 
there 
houſe 
at I 
Iidert 
and fi 
and 1 
the ſe 


attend 
in the 
then a 
Wilkin 
plan o 
with 7 
bound; 
ſuceeec 
of Doa 
lon, in 


ds; 
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unto annexed, iſſued out and under the 


ſeal of this honourable court, teſted at 
Wehminſfter the 1ſt of July, in the 29th 
year of the reign of his preſent Majeſty 


King George the Third, to us and to 
| Edward Lawſon, gent. directed, do hum- 


bly certify unto your Lordſhips, that 


having, on the 2875 of September, in the 


aid 29th year of the reign of his preſent 
Majeſty, ' by virtue and in purſuance of 
the faid commiſſion, and of the powers 
thereby to us given, met together at the 
houſe of Frances Howey, widow, ſituate 
at Woolerbaugh-Head, in the pariſh''of 
Iidrton, in the county of Northumberland, 
and from thence did go to, enter upon, 
and view, the townſhip of 1/derton, in 
tie ſaid commyſſion mentioned, being 
attended by Thomas Wilkin, of Alnwick, 
in the ſaid county, land-ſuryeyor, and 
then and there directed the faid - Thomas 
/Vilkin.to make an accurate ſuryey and 
plan of the whole of the faid . townſhip, 
with all fences, plantations, abuttals, 
boundaries, and appurtenances thereunto 
belonging; and did on divers other days 
ſuceeeding examine Thomas Cuthbertſon, 
of Doddington, in the pariſh of Dodding- 
ow in the ſaid county, ſhoemaker, aged 

| S,3 76 years, 
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76 years, and upwards; John Crea, of 
Lo- Barton, in the pariſh of V hitting. 
ham, in the ſaid county, farmer, aged 
81 years and upwards; and Geo. Gibhhin, 
of Thrinton, in the ſaid pariſh of Mit. 
"tingham, farmer, aged 79 years and up- 
wards; apart, upon their reſpective cor- 
poral gaths upon the Holy Evangeliſt; 
firſt taken before us, being the only wit- 
neſſes produced to us by and on the part 
and behalf of the faid plaintiff, upon 
| ſuch of the interrogatories hereunto an- 
nexed, marked with the letter C. and 
figned by us, as the ſaid witneſſes could 

- ſeverally and reſpectively depoſe unto: 
And we further certify, that the faid fur- 
vey and plan being made and taken 2 
- aforeſaid, we the ſaid commiſſioners, at- 
- tended by the faid witneſſes and ſurveyor, 
did again enter upon, go over, and view, 
the faid townſhip of Iiderton, and then 
and there, to the beſt of our kill and 
judgment, from the information and ex- 


amination of the ſaid witneſſes, uſed our WG, 
endeavours to aſcertain and diſtinguiſh, tel 
by proper metes, deſcriptions, and boun- Vela 
daries, ſuch of the ſpecific gebe land. the 
in the ſaid commiſſion mentioned, be- the 


longing to the rectory of 1lderton afore- Ou! 
= ſaid, 


hon to ſet out Lands, 


ſaid, from . out of the "WY and 
grounds within the ſaid townſhip of N- 
derton, belonging to the ſaid defendant 


Thomas 1lderion; and that upon ſuch view 
and examination we, &c. And we do 


further humbly certify, that upon ſuch 


view and examination, from the infor- | 
mation of the ſaid witneſſes, and by the 


fad ſurvey and plan, we did then and 
there proceed to. aſcertain and diſtinguiſh 
by metes, deſcriptions, and boundaries, 
the particular parts of the lands within 
the ſaid townſhip of Haderton, wherein 


the ſeveral and reſpective pieces or par- 


cels of glebe lands, as mentioned and 
ſet forth in, the ſaid commiſſion, lie and 
are ſituate: And we further certify, that 


the plan hereunto annexed, marked with 


the letter A. intituled, © A Plan of the 
Tufield Lands in the whole Townſhip of 


Laerton, in the County of  Nortbumber- 


land, ſurveyed October, 1789, by To- 


mas Wilkins,” ſigned by us, and which 
we refer to as part and parcel of this our 
certificate, contains a ſurvey of the in- 
feld lands of the faid townſhip: And that 


the plan hereunto annexed, marked with 
the letter B. intituled, 6c A Plan of the 
Outfeld, Lands in the whole of the Town- 

84 _ 
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Commiſion to ſet out, Lands. 
ſhip of Ndertn, in the County of Mr. 


thumberland, ſurveyed in October, 17 89, 


by Thomas. Milkins, ſigned by, us, and 


which, we alſo refer to as part and parcel 


of this our certificate, contains a ſurvey 


of the outfield lands of the ſaid town- 
ſhip: And that the faid two plans to- 
gether, containing a ſurvey of the whole 
townſhip of Uderton, made and taken 
by the ſaid Thomas Wilkins, by and under 
our direction, and proved to us, upon 
bis corpora} oath upon the Holy Evan- 
geliſts, to be an accurate ſurvey and plan 


of the whole of the ſaid townſhip of 


Iderton, according to the beſt of his 
judgment and ſkill; and on which faid 
plan marked A. are delineated and ſpe- 
cified the particular parts of the lands in 
the ſaid commiſſion mentioned, wherein 
the ſaid glebe lands lie, according to the 


depoſitions of the ſaid witneſſes hereunto 


annexed, marked with the letter D. and 
ſigned by us; but we cannot ſpecify the 


particular ſpecies of glebe lands, as in the 
ſaid commiſſion mentioned, nor the 


abuttals or boundaries thereof: And we 
do certify, that the faid particular parts 


of the ſaid lands, in the ſaid commiſſion 


qaentioned, as deſcribed to us by the {aid 
un 
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witneſſes; and by us ſet out and diſtin- 


guiſned upon the premiſes, and deli- 


neared upon the faid plan 4. are ſeverally 
and re ſpectively as follow: that is'to ſay, 


a parce} of, &c. And we do further 


certify, that the boundaries of the ſaid 
| vera parcels of land, containing glebe, 
that! have been aſcertained by us, are 
coloured with crimſon in the ſaid plan A. 


and that the ſaid ſeveral parcels of land, 
containing glebe, the boundaries whereof 


we have not been able to aſcertain, are 
mentioned by name in the ſaid plan A. 


in the ſituations the ſame were pointed 
out and deſcribed to us by the ſaid wit- 
neſſes upon our view of the ſaid town- 


ſhip: And that the boundaries of the 
whole of the 7nfield lands of the ſaid 
townſhip are coloured with green; and 


the boundaries of the whole of the oute 


feld lands of the ſaid townſhip are co- 


lured with yellow, in the ſaid plans re- 
ſpectively marked A. and B. And we 


do further certify, that the interrogato- 


ries hereunto annexed, marked with the 
letter E. and ſigned by us, were exhi- 


bited by and on the part and behalf of 


the ſaid defendants: And that the depo- 


ſitions of the ſeveral witneſſes, hereunto 


alſo 
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Commiſſion to ſet out Lands. 


alſo annexed, marked with the letter F. 
and ſigned by us, were taken by us upon 
ſuch ſaid interrogatories marked 5. 
All which proceedings, cloſed up under 


our ſeals, together with the ſaid com. 
miſſion annexed, we humbly certify and 


return to your honours. 
1 | Jaſper Harriſom. 
Charles Shaft, 
Thomas Kerr, 


Con. 


K 267 JÞk f 
P. bi 
ON i 
Jer Commu; Mon lo divide E fur- F 
m-  Juant Zo A Decree. ﬀ 
nd 1 
(FEORGE, &c. To A. B. &c. greet- nts FEAR 1 
| ing: Whereas, by a certain decree of our 5 
court of Exchequer at Weęſiminſter, made 1 
the day of in a certain cauſe ll, 

| there depending between C. D. plaintiff, 4 

and E. F. defendant, it was, amongſt 6 

other things, ordered and decreed, that 4 
a commiſſion ſhould iſſue, under the ſeal a2 

of our court of Exchequer, directed to 5 

proper commiſſioners, to divide and 5 
diſtinguiſh into ſeparate parts or portions is 

the eſtate remaining unſold, particularly * 
mentioned in the ſaid decree, in manner i 

and form as by the ſaid decree is di- 3 

rected, the tenor whereof, for your better 5 
information, is hereunto annexed* Know : . 

ye, therefore, that we very much con- 5 : 

fiding in your fidelity, induſtry, and 8 

prudent caution, in tranſacting our affairs, * 

have appointed you to be our commiſ- is 

. 


* It is now uſual to incorporate the ends « 
the decretal part of the decree in the commiſſion. 
| ſioners, 
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Commiſſiin to divide Landi. 


ſioners, and do by theſe preſents give 
unto you, or any two or more of you, 
full power and authority to go to, enter 
upon, and ſurvey, the ſaid eſtate at pro. 
per and convenient times, and to inform 
yourſelves of the true rents and yearly 
value thereof, as well by the examinz- 


tion of witneſſes as otherwiſe; and to 


divide the ſaid eſtate into different parts 
and portions, according to the direc- 
tions of the ſaid decree: And therefore 


ve command you, that at ſuch day and 


place, or days and places, which you, 


or any two or more of you, ſhall appoint 


for that purpoſe, you diligently proceed 
in the premiſes, and ſummon before you, 
or any two or more of you, the parties 
to the faid ſuit, that they may be preſent 
if they think fit, together with ſuch wit- 


neſſes as you ſhall think proper; and 


that you examine the ſaid witneſſes ſe- 
parately upon their corporal oaths to be 
taken on God's holy Goſpels before you, 
or any two or more of you, of and con- 
cerning ſuch articles or interrogatories 


as ſhall be exhibited before you by any 


of the parties and that you take the 


examinations and depoſitions of the ſaid 
witneſſes, and ingroſs the ſame on parch- 
| : ment; 


Commiſſion to divide Lands, 


ment; and after conſideration of the 


fid depoſitions, and hearing what ſhall | 


be alledged by either party, and alſo 
after uſing all other ways, means, and 
methods, by which you may be fully in- 


formed touching the truth of the pre- 


miſes, you, or any two or more of you, 


do divide and ſeparate the ſaid eſtate into 


ſuch different parts, portions, and allot- 
ments, as are ſpecified in the ſaid decree, 
according to the true intent and meaning 
thereof; and that you, or any two or 
more of you, do ſend the ſaid interro- 


gatories and depoſitions, together with 
a certificate or certificates of what you 


ſhall have done in the premiſes, annexed 
to this writ, to the Barons of our Exche- 


quer at Weſtminſter, on the morrow of 


All Souls next coming, provided that 
6. H. hath fourteen days notice of the 
day and place of the execution of this 


our writ: Moreover, we give and com- 
mand to all and ſingular our mayors, - 


ſheriffs, bailiffs, conſtables, and all other 


our officers, miniſters, and ſubjects, 


whatſoever, by theſe preſents, to be 
aiding and aſſiſting. to you in the exe- 
cution of the premiſes, as they will an- 
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Commiſſion ta divide Lands. 


ſwer the contrary at their peril; In 


witneſs whereof we have cauſed theſe 


our letters to be made patent. Witneß 


the Right Hon. Sir Archibald Macdonald, 
Kt. at Weſtminſter, the day of 
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1 the Interlocutory Orders of the 
Court, and of Rules dae at 
Sl Bar. 


lr Wnt. Ss * D Re _ 8 : ; : _ N 
1 pt * br of + RS EE a RI» . 8; e . — - TER > 4 
i 2 - WE 4 3 . 8 n 1. Y „ > ma . 
__ ; 4 "I WW . as 162 5 = p Y þ 
4 — 1 - &T <4 . 7 


Ane 


—— 


. F 
. my > 


*E 


IHE manner of drawing, entering, 
and ferving, interlocutory orders, 
hath been already mentioned under the 
head of Decrees, as being in theſe re- 
ſpect analogous thereto. It now re- 
mains to explain their nature, in what 
manner they are obtained, and the Prac- 
tice conſequent Upon roms 


—— 


n 3 75 —_ 
z * 1 : A aid 
D 8 $64 on 


FAT. IE ER AT REL oi 
E 


— 


* 
\ 
1 
* 
' 


2 
2 


7 
* 
7 + 
: 
: 
: 


The AY obtained at ſide-bar will be 
conſidered in the next place. 
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In the courſe of a cauſe, whether an- Introductory 
tecedent or ſubſequent to the decree, * 
various occaſions neceſſarily ariſe in the 
proſecution and defence of the ſuit which 
oblige the parties to apply to the court 
for its aid, under circumſtances incident 
| to each particular caſe. The orders 
N made upon theſe applications are uſually 
5 ſtiled interlocutory orders, and may be 
claſſed as follows: 
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Interlocutgry Orders. 


1. Orders of courſe. 
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2. Orders which are ſpecial. 
* 


3- Wa by I): 0 


. Wh made by a " at his, 
chambers, and afterwards, made an order, 
ans... . 


— of courſe, ſtricly ſo led, are 


0 thoſe which are granted by. the court for 


aſking, ſuch as the firſt and ſecond orders 


for time to anſwer, and the like; and 


theſe may be entered by the Regilter, 


from a motion-paper ſigned by counſel, 
without being moved in court, either in 


term time, or in the vacation. If i in 
the latter the order is entered as of the 


preceding term. 


e 


N 1 orders of the court are 


the adverſe ban who are to be affected 
by them; and theſe orders are ſometimes 


made upon hearing counſel on both ſides, 
in the firſt inſtance; ſometimes they arc. 


made to thew cauſe upon only hearing 


coun- 
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counſel for the motion; at + 5 times 

they are made unleſs cauſe. In the laſt 

caſe, if no cauſe be ſhewn, the orders 

become abſolute of courſe; whereas, if 

the adverſe parties be ordefed to ſhew 

© cauſe, and do not, the partles who are 

in poſſeſſion of the orders muſt move 


the kourt, upon an office-copy from the 
. to make them abſolute. 8 


The time of ſhowing cauſe is always Time _ chens 
; week from the day of ſervice, if that 2 
tay is not upon à Monday or Thurſday 
it term, as thoſe days are wholly ap- 
pointed for the hearing cauſes ; fo Lin 
n0 orders can be made either ai or to 
ſhew cauſe on thoſe days, though ah 
tions of courſe may be made at the ring 
of the court; 
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* order 1 by conſent of counſel — eng 
for all parties in the cauſe, under the © 
fnftion and authority of the court, is 
" cqully binding, and may be as much 
enforced by the compulſory proceſs of 
. the court, as if the court had made ie 
5 , MW without fuck conſent. N. B. An order 
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In like manner where it is agreed 


orc 

that the award of arbitrators - ſhall be me 

made an order of court, upon the order to 

being once obtained all parties are bound be 

therehy, and upon motion an attachment cer 

aer mos breagh, of it. Job 

110 wha 

Orders mate by | „An teeny; nd! may. be mak Ane 

chamber. by a Baron at his chambers, upon 2 Mot 

| ſummons being taken out before hin, mor 

5 and hearing all parties; but this order refuy 

cannot be entered hy the Regiſter as a over 

act of the court until it is made fo by a what 

application to the court for that Ppurpoke, do- « 

as in wi IP en 19 writi 

Tr long} 

ugs the a7th of 3 1795 Mate 

order of the Upon the motion of Mr. Jobnſn of 2 

Chief Baron to x7 pd" : 7 2 

reſer a ſolicitors Counſel, on behalf of James Dyer and 1 
— 2 8 John Waters, informing the court, that * 

. on the 6th of January, 1794, the Rigit 2 

Hon. the Lord Chief Baron was pleaſe! 

to make the following order at his Lord: In 

ſhip's chambers: viz. The Attorney- Cn. ;. not 

v. John Day—Upon hearing the agen gilure 

or ſolicitor for the plaintiffs, James Dh te te 

and Jobn Waters, and by conſent of M. infira 

James Montagu, their late ſolicitor, Ic or one 


order, 


interlocutory Orders. 


order, that the bill of fees and diſburſe- 
ments, delivered in this and other-canſes 
| to the faid James Dyer and:Fobn Waters, 
be referred to the Deputy Remembran- 
cer tu be taxed; the ſaid James Dyer and 
un HY aters having undertuken to pay | 
what ſhall appear due on fuch taxation: 
And I further order, that the ſaid James 
Mantagu do give credit for all ſumis of 
| money, if any, by him received, and 
refund what, if any thing, he has been 
overpaid; and that, upon payment of 
what, if any thing, ſhall appear due, he 
do deliver up all deeds, papers, and 
writings, in his cuſtody 'or power, be- 
longing to the ſaid James Dyer and Fobn: 
Waters, Dated the 65 of January, 
1794. A. Macdonald. The faid Mr. 
Jihnſom therefore prayed, that the faid 
order might be made an order of this 
court. Upon reading the fame it is or- 
dered by the court as prayed. 
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In the vacation time, when the court a Baron may 
1s not ſitting, that there ſhould not be a Me r 


ex parte for a 


failure of juſtice, in order to preſerve pre Fon 


the teſtimony of very aged, weak, and — 5 


infirm, witneſſes, the Lord Chief Baron, 
or one of the Barons, can make an order 
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276 N Interlocutory Orders. 
for a commiſſion to examine them de ben 
eſe, upon a bill being exhibited, and 
Mugs pare an ie. 5 
Rule at fideobar, This is : Riled a mile 4 * court, in 
contra-diſtinCtion to an order made upon 
motion in open court. To move at 
ſide· bar is the office of the clerk in 
court. Theſe rules appear in various 
„ parts of this work, ſuch as a rule to 
prefer coſts for want of a bill; to argie 
pleas, demurrers, and exceptions; and 
to paſs publication. Theſe are all en- 
tered by the Regiſter as acts of the court, 
- although the motion for them at ſide-bar 
is Mo — 
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(6s 


B DH HA (8) 
References 70 th Maher. 


A REFERENCE to the Maſter 
X proceeds from a decree or order 
of the court, by which various matters 
are referred to him to examine and re- 

port thereon, to enable the court finally 
to determine upon 12 report of oe mat- 
ters 0 referred. , e * 


— 


Where a reference 1s made e thi In matters of 
Maſter by a decree. or order of the 
court, to take an account between the 
parties, both parties being actors, either 
may proceed bien Um in — * the 
account. 1 


The charge ( which is ſometimes ac- — 
companied with a ſtate of facts) being * 
kft in the Maſter's office, a warrant is 
taken out upon leaving it, and a copy of 
it ſerved upon the adverſe clerk in court. 

On the expiration of this warrant a ſr- 
cond is taken out to proceed, but this is 
not attended. On the return of it a 
third is taken out, and this is always ex- 
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Reference. 


pected to be attended by the ſolicitors 
on both ſides ; but if the ſolicitor who 
took out the warrant ſhall only attend 


it, the Maſter may proceed 1 8 55 it er 


ere 
By the -antient practice of the court 
the -Maſter could not proceed ex part: 
upon any matter referred to him, without 
a, ſpecial application to the court for 
that purpoſe. But by the following ge- 
neral order of the court, of the 2875 if 
Lone et,! that ee. was reformed, 


ow The court: ns: notice "nf dern 
eee in proceeding 
on accounts and other matters referred 
to the Deputy Remembrancer of this 
court, where perſons ſummoned before 


him do not attend; for preventing the 


ſiame in future it is ordered by the court, 


that the Deputy. Remembrancer do from 

henceforth proceed ex parte in all matters 
referred to him, where the party ſum- 
moned doth. not attend him after. three 
ſeveral warrants, have been ſerved on his 
clerk in court; 5 and that this be a ſtand- 
ing orügr.“ | | 


The 


It 
coun 
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him, 
maki 
bills « 
fine 
other 
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In caſe the charge ſhould; not be Fre 
mitted. by the adverfe party, or the party 
bringing in the ſame ſhould not be able 
to prove it from the anſwer or exami- 
nation, or from the depoſitions taken 
previous to the hearing of the cauſe, the 
t Maſter will grant a commiſſion fan the 
1 examination of witneſſes in ſupport of 
It the charge, in which the oppoſite party 
r may join if he thinks proper; and the 
5 evidence being thus obtained, the parties 
if proceed. again before the Maſter, who 
l. exerciſes his judgment upon the evi- 
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dence, and allows or diſallows the charge, 2 
rs or any part of it, as he thinks proper. 3 
0 WISE, 7555 | * 
ed Te 16 "10; 11:10236 00M Fe. 17 30. 1 
ls 955 Fo 
6 . (F is  onfered by the court, that all ac- a ge neral o Pi 4 
| as to the ta _ 19! 
5 counts. to be taken by the Remem- 1 9 
. brancer of this court, or his Deputy for *** bh 
the time being, purſuant to decrees or 17 
& 
# orders which ſhall be made by the court 5 
i relating to tithes, ſhall be carried on by A 
* * 
ee him, as in other cauſes, to the time of , 
" making his report thereon; unleſs the 1 
4 bills exhibited for ſuch tithes ſhall con- 14 
fine the demands for the ſame to any 1 
other limited time, or the court ſhall 4 
he : * + other " 1 


Ve 3 
— 


otherwiſe order; ' unle{it; ſhall appear to 
the Remembranger or his Deputy that 
the plaintiff's right or title to ſuch tithe, 
be any way determined. Anl. it is fur. 
ther ordered, that the Remembrancer or 
kis Deputy, in carrying on ſuch accounts 
mall be armed wich the ſame power, 
touching the examination of all Parties 


recounting,” upon interrogatories, and 
Otherwiſe, as in other cauſes and ac. 


. 


-poungs, 
11 | 7 . Parker, 
| n E. Clivos, 
. H. Legge, 
C. S, Smythe, 
f teſtators In taking an account of a teſtator' 


rlonal eftat 
Pe ; perſonal eſtate, come to the hands of his 


executors, the decree dire&s that in 
taking the accounts the Maſter ſhall di- 
ftinguiſh what is principal of the teſta- 
tor's perſonal eſtate, and what is intereſt 
thereof; if the executors ſhould not have 
made ſuch a diſtin&ion i in their accounts, 
it muſt be calculated and aſcertained in 
the charge; and the principal and in- 
tereſt muſt be diſtinguiſhed and aſcer- 
tained. All moneys which became due 


in the life-time of the teſtator, and which 
| remained 


6. 


remained owing to him at, his death, al- 


though part thereof might have been in+ 
tereſt on his mortgages. or other ſreuri- 


tes, muſt. be conſidered as pringipal | 


money 3 the ; intereſt to be aſcertained 


| purſuant-to the decree, being ſuch only 
hath accrued due on the mortgages 


and other ſecurities, and on the teſtator's 


perſonal eſtate, put out to intereſt by his 


execurors- fince his re 
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Reference. 


(The title: of the cauſe. ) 


The formof The plaintiff's charge againſt the de. 
the charge ap- Ke 


plicable-to this fendant A. for the perſonal eſtate of the 
E t ; 115 
mt  teftatar B, come to his hands. 


1785. | | 3 Principal. * 
June 1. Caſh Wecstved of Mr. F. Athin-= l. . 
. on, a debt due to the ſaid te- e 
r - - 40 10 2 
5. The hike of Mr. D. Lewis,  - 50 00 
7. By caſh received from Mr. Tho- | 
mas Wilſon, being intereit on 
his mortgage for up 
to the teſtator's death, - 61 5 4 
Juby 4. The like from the teſtator's _ . 
| death to the 2575 of June laſt, 4.406 7 
Aug. 1. By caſh received of Mr Thomas | 
Johnſon, being intereſt on his 
bond for 5001. up to the death 
of the teſtator, = - 15 Oo o 
By principal money on ditto 500' o o 
By intereſt thereon ſrom the te- | 


ſtator's death, being 5 months | 80 
and 29 s, at 5 per cent, = 12 80 that- 
And the faid plaintiff craves leave to 1 
add to or alter this his Wu as he ſhal! We 
be adviſed, co 

| Ti OS | to t 

N. B. There muſt be a like charge prod 
againſt the other executor, denc 


The 


Reference. 233 


8 FP he dif- 
is the duty of the defendants to bring in — | 


their diſcharge, and this being brought 
in, a warrant is firſt taken out on leaving 
it, then a ſecond and a third te proceed 

| upon it, as before-mentioned on leaving 
the charge. | 


. 
1 
ne 


Where there is any affected delay in a 
party bringing in his diſcharge, a war- 
rant may be taken out to compel him ſa 
to-do. | 


When the Maſter is attended on the hat couhers 
charge or diſcharge, he will require the 0 Pro- 
party accounting to produce vouchers or | 
other evidence for all his payments above 
49s. and to allow him upon his oath all 


ſums which he has expended under 40s. 


So expences are allowed upon oath 


1 a 

: that they were neceſſary. Ch. R. 119. 

to d | | | | 

p In taking an account before the Maſter, In what cate 

| 3 C vouchers of 

between the plaintiff and the repreſenta- 5 
. « | | ordered to he 
tives of an inteſtate who had been ſteward gien. 
to the plaintiff, various vouchers were out proof or 

be the hand writ- 


0 produced by the repreſentatives as evi- ing of the per- 
ſon ſigning the 


dence of payments by the inteſtate for fame. 


® the 


The charges being gone through, it How to proceed * 
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Reſercute. | 


the uſe of the plaintiff, but, for want of 


proving the hand-writing of the perſon 


who ſigned the voucher or receipt, the 
plaintiff 's ſolicitor objected to the evi. 
dence of payment, and that the Maſter 
ought not to receive it. The account 
being of long ſtanding, the vouchers of 
this deſcription were very numerous; 


and the Maſter being deſirous to have 
the directions of the court upon this 
point, Mr. Newnham moved, on the part 


of che repreſentatives, that the Maſter 


might receive theſe vouchers in evi- 


dence without further proof, that he 
might proceed de die in diem, and be at 
liberty to make a ſeparate report; and 
after hearing Mr. Loyd of the ſame ſide, 
and Mr. Grabam for the plaintiff, the 
court laid down this to be the rule, 
namely, that in all matters of account, 


the party who produces the vouchers in 
 ſapport of payments, produces thoſe 


vouchers at his peril, and the Maſter is 
bound to admit them in evidence, ex- 


cept the other ſide can lay a reaſonable 
ground to ſhew that the voucher in 


queſtion can be impeached, of which the 
Maſter is to judge, and then to grant a 


commiſſion to examine into the truth of 
| | it 


| Reference, 285 


it or not, as he thinks proper. . ac- 
cordingly the court ordered the Maſter 
to receive the vouchers as evidence, to 
proceed in the account de. die in diem, 
and to be at liberty to make a ſeparate 


report. Earl of Lonſdale v. Word(s 


worth, 28th My, 1709s: in Scac, MS... 


| 77 Y 


Where! it is neceſſary to Alibi inter- Interrogatories 


for the exami- 
rogatories for the examination of wit- nation of wit- 


neſſes before the Maſter, whether upon rome —— 
articles contained in the charge or dif-. Hd. 
charge, or upon other matters referred 

to him, the party who exhibits the inter- 

rogatories before him prays a commiſſion 

for the examination of his witneſſes, 


| which he grants of courſe, and the clerk 


in court for the party makes out the 


| commiſſion, directed to the Maſter as 


Deputy Remembrancer, empowering 
him to examine witneſſes on ſuch inter- 
rogatories as ſhall be exhibited before 
him. N | . t 


e Et, To our - wall beloved! form of the 
F. I. Eſq. Deputy to our Remembran- Ts 
cer of our Exchequer at Meſiminſter, 
greeting: Know ye, that we, truſting to 
your fidelity and care in our affairs, have 

aſſigned 
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Reference. 


aſſigned you, and do by theſe preſents 
give unto you full power and authority 
carefully to examine all fich witneſſes 1; 
| ſhall be produced on ſuch interrogatorie; 
as ſhall be exhibited before you, as well 
on the part and behalf of A. B. plaintiff, 
as on the part of C. D. defendant, pun. 
ſuant to and in execution of a certain 
order or decree of our ſaid court of Ex- 
chequer, made between the faid partie; 
on the 127% day of May laſt, and their 
depoſitions to write down and ingroſs on 
parchment; and for that purpoſe ve 
command you, that at ſuch day and place, 
or days and places, which you ſhall for 
that purpoſe appoint, you do diligently 
attend in and about the premiſes, ſo that 
you do carefully examine the ſaid wit- 
neſſes, and every of them ſeparately, on 
the ſaid interrogatories, upon their cor- 
poral oaths, to be taken on God's Holy 
Goſpels before you, and their examina- 
tions thereon take and ingroſs on parch- 
ment; which, when you have ſo taken, 
you do deliver to the Barons of our {ai 
Exchequer at He/tminſter, on the morrovi 
of All-Souls next coming, together will 
the ſaid interrogatories and this wit: 

0 Witnets, 


Reference. 1 


N 2 4 
3 3 Po e 
— 1 3 £4 


Witneſs, &c. By the ſaid order or de- 
cree, and by the Barons. 1 
515 | | Elict. 


If the witneſſes reſide in the couutry, Witneſſes re- 
55 fiding in the 


they may be examined by commiſſioners country to be 
. examined by 

appointed for that purpoſe ; and the form commitiion. 

of the commiſſion directed to them is the 

fame as that which is directed to the 


Deputy Remembrancer. 


— IL Lat — "= 8 3 * I” 


MP 


Bas - = nr 
EET 


* 2 


This commiſſion may, by conſent, 
either be directed to the ſame commiſ- 
ſioners who executed the general com- 
miſſion for the examination of witneſſes 

before the hearing, or the parties may 
name, and ſtrike commiſſioners names 
de novo. . 5 


—— ů ů ů ⏑If 2 


* . oo FAS” * — — 2 * mw. Sou _ - 
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The interrogatories exhibited at the interrogatories 
execution of eicher of theſe commiſſions 27,507 exami- 
muſt be ſigned by counſel, and being in- fed by coun- 

groſſed on parchment, with a proper 
ſtamp, the commiſſion muſt be annexed . 


thereto. 


Where a matter to be inquired into Interrogatoried 
. : Es for the exami- 
reſts only in the knowledge of 'a party, nation of par- 
A . 5 ties are ſigned 
and it cannot be effectually inveſtigated ty the Master, 
5 . and not by 
without counſel, 


288 


Interrogatories 
for the exami- 
nation of exe- 
cutors, pur- 
ſuant to the 
uſual dĩrections 
in a decree. 


| Fiſt interroga- 
toy. 


Reference. 


without examining him upon oath, in- 
terrogatories are exhibited for this pur- 


poſe, in which caſe a draft of them muſt 
be firſt prepared and left with the Maſter, 
to be ſettled and approved by him, and 
this is obtained by taking out three wat 
rants: The firſt is on leaving them, the 
ſecond to proceed to ſettle them, and the 
third 1s the perempꝛory warrant for that 


* | 
* Title F the cauſe. ) 


Interrogatories exhibited on the 
part of the plaintiffs before 
F. I. Eſq. Deputy to his 
Majeſty's Remembrancer, for 
the examination of the defen- 
dants A. B. and L. R. pur- 
ſuant to the decree made on 
the hearing of this cauſe, bear- 

ing date the day of 
1 * i OR 
Have not you, or fome, and what, 
perſon or perſons, and who by name, by 
your order, or for your uſe, or with your 
knowledge, prrvity, or conſent, poſſeſſed, 


| Feceived, or got in, divers or ſome, and 


what part or parts, of the perſonal eſtate 
. and 


and 
name 
ſpeci 
perſc 
or pe 
publi 
and 
bills 


| what, 


good: 
ſome; 
and t. 
thing, 
ſonal 
ſiſt of 
value 
ſuch 
eſtate 
what, 
your 
your 
ſold o. 
or par 
fects 5 
or fur 
ſuch p 
or any 
fold ar 
moſt 1 
Vol 


CP + 
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Reference. 


and effects of R. S. deceaſed, the teſtator 
named in the pleadings of this cauſe not 
ſpecifically bequeathed ? Did not fuch 
perfonal eftate, 'or ſome and what part 
or parts thereof, conſiſt of money in the 
public ſtocks or funds, money on bonds 
and mortgages, and notes of hand and 
bills of exchange, or on any other, and 
what, ſecurity or ſecurities, houſehold 
goods and furniture and ready money, or 
ſome, and which of, ſuch ſeveral matters 
nd things? And what other matter and 
thing, matters or things, did ſuch per- 
ſonal eſtate, and every part thereof, con- 
lit of; and what'was the true and utmoſt 
value of each and every particular of 
ſuch matters and things, and perſonal 
eſtate? Have not you, or ſome, and 
what, perſon or perſons, and whom, by 
your order, or for your uſe, or with 
your knowledge, privity, or conſent, 
old or diſpoſed of ſome, and what, part 
or parts, of ſuch perſonal eſtate and ef- 
ets; and for what price or Prices, ſum 
or ſums of money ? And was or were 
ſuch perſonal eſtate and effects, and every, 
or any, and what, part and parts thereof, 
old and diſpoſed of for the full and ut- 
moſt value thereof refpeQivcly 7 And 
Vol. II. " what 
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what part and parts of ſuch perſonal eftat 


Cha 


b now remain undiſpoſed of; and in whot: phi 
71 - hands, cuſtody, or power, is or are the wh q 
1 ſame reſpectively? And what doth the 10 
3 ſame and every part thereof conſiſt of: * 
5 And how, and in what manner, is the | 5 07 
4 ſame and every part thereof ſecured? ut 
8 Set forth the particulars of all and every 1975 
L the matters in this i interrogatory enquired every; 
1 mone. 
I after, and the natyres, kinds, quantities PR 
a qualities, and true and utmoſt value of 0 1 
1 and fa 
| each particular; and when, and where 1 
4 0 
4 | and how, and in what manner, by whom 709 
2 the tin 
10 and to whom, for what, and upon whit 


ſons te 
teſpect 
or allo 
perſons 
2 full, 

matter: 
nquire 
cording 
knowle 
nd bel 


account, all and every of ſuch particular 
have been poſſeſſed, received, applicd, 
and diſpoſed of, according to the bel 
and utmoſt of your knowledge, remem. 
brance, information and belief, 


$ | Second inteno- Have you; or any, and what, perſon 
ay. or perſons, and whom, by name, on your 
4 . account, paid, diſburſed, expended, or 
| allowed, any, and what, ſum gr ſums of 


money, in or towards payment of the 15 


funeral expences, debts, or legacies, 00 the per. 
| "the ſaid teſtator R. S, or other vit . 
; Ny | on account of the aid teſtator ? det have Wh: 
; | Iſh: a full, true; and par rticular account ved k 


wy | of 
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4? 


ofa and e every ſum 2nd Hens of money | 
which have: been ſo paid, diſburſed, ex- 
pended, or allowed, together with the 
times when, the names of the perſons to 
whom, and the purpoſes for which, the 

| fame bare been fo paid, diſburſed, ex- 
pended, or allowed, and whether all and 
every, « or any, and. which, of ſuch ſums of 
money which have been ſo paid, diſ- 
burſed, expended, or allowed, were juſt 

and fair debts, and really and truly owing 

by or from the faid teſtator, R. F. at 

the time of his death, to the ſeveral per- 
ns to whom the fame have been ſo 
dpeively paid, diſburſed, expended, 

or allowed or to any other perſon or 
perſons, and whom, by name. Set forth 

a full, true, and particular account of tile 1 
matters and things in this interrogatory 
nquired after, fully and particularly, ac- 
ording to the beſt and utmoſt of your 
ien ae ee 

nd belief, | | 


E 


| 410 or A thete any parts, or part, of Third interro- 
the perfonal eftate and effects of the ſaid * 
cſtator, R. S. now outſtanding, or which 
ave or hath not been poſſeſſed or re- 
ciyed by you, or by any perſon or per- 

WS | tons 
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ſons by your order, or for yoursuſe, and leds 


hy, or for what reaſon, have or hath the bel 
ſame been fuffered to be and remain 
outſtanding and unreceived ? And hoy 4 
and in what manner is the ſame out- 2 C0 
ſtanding perſonal eſtate, and every pn Ma 
thereof, ſecured, and from whom due ther 


and owing ? Set forth a full, true, and Maſ 
particular account of the matters in this but 
interrogatory inquired aſter, fully and part) 
particularly, according to the beſt of i may 
your knowledge, remembrance, infor- court 
Aon, and belief, 


Bi 
Wen e Haye' all die de bts which were due tle 
gory and owing by the ſaid teſtator, R. C. at 105 


the time of his deceaſe, been paid or fi- berty 
tisfied ? And when, and by whom, and to rer i: 
whom, have they, and every, or any, and murre 
which of them, been paid and fatisfied: _ 

And do any, and which, of the debs BM Th 
which were ſo due and. owing by the {aid Maſte 


teſtator now remain due and owing, and WW ment, 
to whom, and for what, and on what WW Maſte 
ſecurities or ſecurity, or how otherwiſe! WW allowe 


Set forth a full, true, and particular ac- WW fionat; 
count of the matters and things in this $:tori 
interrogatory inquired after, according ties fo 


; a to the beſt and utmoſt of your know- 
| | edge, 


ige, 


| Maſter; and if he has any objections tories 
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edge, Aymembrance, information, and 
11 | 


PF 15 patty: to be candles may have Party to be ex- 
amined may 
2 copy of theſe interrogatories from the have a copy of 


the-interroga». 


thereto, he may ſtate the ſame before the 
Maſter upon attending to ſettle them ; 
but if, after they are ſo ſettled, either 
party ' ſhould be diſſatisfied, then they 
may apply to have them ſettled in 
court. Nai Ts 


But if the interrogatories cannot be But if neither 
the Maſter nor 


ſatled by the Deputy Remembrancer, the court can 


non yet by the court, the party is at li- — my ” 


berty to demur thereto, and this demur- ©" 
rer is be ſet down and argued as a ge 
murrer to a bill. 


The eee being ſettled; he Interrogatories 


to examine a 
Maſter's clerk ingroſſes them on parch- party allowed 
by the Maſter 


ment, with a proper ſtamp, and the to be certified 


Maſter ſigns his certificate of having NO 


allowed them; and this renders the 
ſignature of a counſel to theſe interro- 
gatories unneceſſary: But interrogato- 


ries for the Examination of witneſſes be- 


N fore 
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fore the Maſter, or Ong, muſt 
be 19 by counſel. 


If aparty is di- If a party ſhould be Alia in puttin 


Iatory i in put- 
ting in his exa- in his examination to the interrogato- 


warrant may ries, A Warrant may be taken out by the 
compel him, ſolicitor for the adverſe party, that he 
may bring in his examination; and upon 

a reaſonable. cauſe being aſſigned, the 

Maſter! may grant time to put in the 
examination, or the court may be ap- 

plied to for an order for that purpoſe; 

and if afterwards a default ſhould be 


made in putting in the examination, upon 


the Maſter s certificate, that the; exami- 
nation is not put in, the court will order 
an attachment. e 


f * * fy <>. * + 


- j . 5 2 : N ; LY V2 1 i 3 | 
Examination of The examination of a party to inter- 
a party is in tlie , . 5 
nature of an TOgatories after the hearing, is conſider- 


8 a ed in the nature of an anſwer to a bull 


before the hearing and co Which en- 
ceptions may in like manner be taken, 
argued, or ſubmitted to, as in- the caſe 
of exceptions taken to inſufficiente an- 
fwers. lad bow 2s, agg bus yt 


How to compel In to | V to put in 
e. In order to compel. a party to p 

put in an infuf- a full examination after Exceptions have 
ficient exami- 

nation, to put | been 
n A better. x 


* 


in a c 
plaint 
and þ 
and ir 
purpo 
day a 
you ſi 
do di 
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been allowed on argument, or ſubmitted 
to by the party, three warrants are taken 
out, requiring him to put in a further 


examination, and ſuch other proceedings 


had as upon e in the firſt examina- 


tion. * | 


"1 }' %* * by 44 
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Wo; 80 — t 
George, c. To our well 1 ion to 


J. I. Eſd. Deputy to our Remem- 


fer, greeting : Know ye, that we, truſt- 


ing to your fidelity and care in our 
affiirs, have aſſigned you, and do by 


theſe preſents. give unto you, full power 
and authority carefully to examine A. B. 


defendant, on ſuch interrogatories as 
ſhall be exhibited before you, purfuant 


to, and in execution of, an order or de- 
cree of our faid court of Exchequer, 
made the day of 19 

in a cauſe thre depending between D. C. 
plaintiff, and the ſaid A. B. defendant, 
and his examination thereon to take 


purpoſe we command you, that at ſuch 
day and place, or days and places, which 
you ſhall for that purpoſe appoint, you 
do ese th attends in and about the 


and ingroſs on parchment; and for that 


bee, 


e a p 
before the De- 
puty Remems= 
| brancer of our Exchequer at Meſtmius brancer. 


Referene. 


premiſes, ſo that you do carefully exa- 
mine the ſaid defendant on the ſaid in- 
terrogatories, upon his corporal oath, 
on God's holy Goſpels, and his exami. 
nation thereon take and ingroſs on 
- parchment, which, when you have {5 
taken, you do deliver to the Barons of 
our ſaid Exchequer at Weſtminſter, on 
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together with the faid interrogatories, 
and this writ, Witneſs, &c. By the 
goa order or decree, 4 by the Barons. 
0k n Nee Elia. 
4% ntct is 

A like to com- joys like 1 may iMiocinto the 

minoners country for the examination of a party 
there, directed to commiſſioners to be 
named by the parties, in like manner as 
upon a commiſſion to take an anſwer; 
and the examination is taken and re- 
turned to Landon, to be filed in the ſame 
manner as an anſwer. 
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Deeds, books, Where a party is called upon by the 
be Hong in decree to produce before, and leave 
— ang with, the Deputy Remembrancer, upon 
| oath, all deeds, books, papers, and wn- 
tings, in his cuſtody or power, relating 
to the matter in queſtion, three __ 

| | ag 


tr gee gn EE. 5 


*. C 
n 12 


the morrow of All Souls next coming, 
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muſt be taken out for that purpoſe, and 
the party who is to produce the ſame 
an nn n an affidavit. 


In te Exchequer, 
Between A. B. plaintif, 


and 
C. D. defendant. 


0 „ D. the Aae in this cauſe, age of 


producing deeds | 


maketh oath, that he, this deponent, or and writings 
any other perſon or perſons for his uſe, Maſter. | 
to his knowledge or belief, or with his 
privity or conſent, have not, nor hath 
or ever had, in his or their cuſtody or 
power, any deeds, books of accompts, 
papers, or writings, whatever, relating 
to the matters in queſtion, in this cauſe, 
other than and except the ſeveral deeds, 
books of accompts, papers, and writings, 
mentioned and contained in the ſche- 
dule hereunto annexed. Sworn, &c. 
C. D. 


His wh a party, upon being ſerved Party refuſing 
with the uſual warrants to produce deeds, 8 how 
&c. ſhall neglect or refuſe ſo to do, the om ac 
Maſter will grant a certificate of his de- 
fault, and the adverſe party may apply 


ta 
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Ting in deeds Cant might ſtand committed, if he did 


to the court thereon for an attachment, 
as in the caſe. of a default 1 in putting in 
an exmnarion. i T gt 4 any 


Summons of Mr. Pechell moved, that the defer. 
the Maſter to 


purſuant to the 
decree, and his not bring in deeds and papers, purſuant 


certificate of . a 
their not being to the decree, in four days after ſervice, 


brought in, ſuf- 3 pat 

ficiext for the the Deputy Remembrancer having cer- 

„ tified his default; and upon reading his 

without ſervin 

the party-w ith certificate, the court ordered an attach- 

eve decree under ment, unleſs they were brought in with- 
in a month after perſonal ſervice! of this 
order. Thomas v. Price, 8th December, 


a cs Liber Ordin. in Sac. 1100 


Wa the os f. Dow Mr. 3 
obtained an order for the defendants, 
that ſo much of the minutes taken in 
this cauſe, the Sth inſtant, as related 
to the defendants ſtanding committed 
ſhould be diſcharged, the defendants not 
having been ſerved with the decrec 
under ſeal; Mr. Pechell being again heard 
for the plaintiff : But on the 34f of Ja- 
#nary, 1761, the court having reconli- 

dered the matter, © Declared, that the 
order made in this cauſe the 10 f 


December laſt, was not warranted by the 
practice 


be ſerved on the parties, and not the de- 


b Thomas V. Price, 31/ Jamary, 1761, in 


Reference. 


practice of the court; and | that the Or- 
ders to be made on the certificate of the 
Deputy Remembrancer are ſufficient to 


cree; and ordered, that the order of 
the 102b of December laſt, be diſcharged. 


Lac. 


When deeds, books, and papers, are Deeds, books, 
1 | . &c. b ht i 
leſt with the Maſter, and it becomes ne- bebe thbs 


2 N 3 Maſter, ho 
ceſſary to inſpect them, the ſolicitor for be inſpectedl-. 
the party requiring the inſpection, muſt 5 


take out the uſual warrants for the pur- 
poſe; but the Maſter will not ſuffer an 
inſpection on the firſt or ſecond war- 
rant, unleſs the ſolicitor for the oppo- 
ſite party ſhould alſo attend thereon: 
But on the third warrant, the inſpection 
will be permitted, though in his abſence, 
on proof of the ſervice of the three war- 
rants. | Ni 


In like manner, if both the ſolicitors 
attend the inſpection, upon either the 
firſt or ſecond warrant, the ſolicitor re- 
quiring the. inſpection may, on the third 
varrant, inſpect the deeds, &c. alone. 


Where 


| Advertiſement Were the decree orders the "IM 1 


——_— 2 ment of a teſtator's debts and legacies, 
it alſo requires the Maſter to publih 
advertiſements in the London Gazette, 
that the creditors may come in before 
him and prove their debrs; and that the 
legatees may claim their reſpective lega- 
cies by a day to be limited for that pur. 
poſe, or that they will be excluded the 


n of ſuch decree. 


E Sued by Before this einen be in- 
E E * ; 
fore it is inſert- ſerted in the Gazette, it muſt be ap- 


ze, proved and ſigned by the Deputy Re- 
membrancer; and that the Printer of 
of the Gazette may be duly authorized 
to inſert the ſame, the Deputy Remom- 
may writes ___ it thus: 


e Let this be infened in the u 
Gazette. | 

TEN 11 | | EO 
Firſt advertiſe- Purſuant to a dect ee of His Majeſty 's 
T” court of Exchequer at Weſtminſeer, 

made in a eatiſe, Fohnſon and others, v 
Latham and others, the creditors and 
legatees of E. M. of in the 
county of deceaſed, are 
EY Rt forth- 
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| forthwith to come in and prove their re- 
ſpective debts, and claim their reſpec- e . 
tive legacies, before F. I. Eſq. De- | 
put Remembrancer of the ſaid court, 
at the King's Remembrancer's office, in 
che Inner Temple, London; or, in de- 
fault thereof, they will be excluded the 
benefit of the ſaid decree. 


* 


After a month or ſix weeks have Second or pe- 
elapſed from the time of the inſertion — 
of the firſt advertiſement, a ſecond | 
(which is commonly ſtyled the peremp- 2 
tory advertiſement), is in hike manner 
to be publiſhed in the Gazette: This 
advertiſement limits the time that the 
creditors and legatees ſnall come in be- 
fore the Maſter, otherwiſe they will be 
excluded the beneſit of the decree: But, 
by the practice of the court, this rule 
of limiting the time is not rigidly in- 
ſiſted upon; for the Maſter always per- 
mits.a creditor to prove his debt, and 
a legatee to claim his legacy, at any 
time before his general report in the 
cauſe is. ſigned: Theſe claims are pro- 


| ſecuted before the Maſter, in the ſame 
e form as that of a party who proceeds 
: to ſubſtantiate his general charge in the 
a cauſe, 


After 


lowed to prove 
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Aſter the eſtates of a teſtator had been 
ſold by a decree of this court for the 


the Mafter had benefit of his creditors, and the uſual 


advertiſements publiſhed for them to 
come in and prove their debts, of which 
an account was taken and allowed; and 
the Deputy Remembrancer had ſigned 
his general report for the ſpace of five 
months, viz. on the 1175 of July, 1789; 
Mr. Richards now moved on behalf of 
the Honourable Andrew Foley, the exe- 
cutor of the late Lord Foley, a creditor, 
by bond of the teſtator, to a large 
amount, that he might be let in to prove 
his debt upon the eſtate of the teſtator, 
Mr. Foley having never ſeen the adver- 
tiſements for the creditors to come in 
and prove their debts: Upon Mr. Felz's 
_ affidavit of that fact, and it appearing 
that no directions had yet been given 
for payment to the other ereditors, and 
that the fund out of which they were to 
be paid was ſtill in court; and notice of 
this motion being admitted by the clerks 
in court for all parties, the court order- 
ed that Mr. Foley ſnould be at liberty to 
prove his debt. 17th December, 1789, 
Liber Ordin. in Scac, © 


= Purſu- 
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Purſuant to a decree. of his Ma- 
jeſty's court of Exchequer at Weſt- 
niaſter, made in a cauſe, Johnſon and 
others. V. Latham and others, the credi- 
tors and legatees of E. M. of 

in the county of deceaſed, 
are to come in and prove their reſpec- 
tive debts, and claim their reſpective 
legacies before F. J. Deputy Remem- 
brancer of the faid court, at the King's 
Remembrancer” s office in the Inner Tem- 
ple, London, on or before the 

day of next (uſually in 7 Ix 
weeks or two months; but if after the 
iſuable terms, then the whole of the va- 
cation after theſe terms), or, in default 
thereof, they will be excluded the bener 
fit of the ſaid decree. 

This and. the faregoing advertiſement 
are here inſerted by way of example 
only: Various are the advertiſements 


ariſing under a decree; ſuch as inqui- 
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Form of the 2d 
advertiſement. 


Of general ad- 
vertiſements in 
matters referred 


ries for an heir at law, next of kin, or 


perſonal rep reſentatives, and the like ; 
and theſe are all incident to the; office. of 
the, Maſter, and-publiſhed by his autho- 


rity in the London Gezette, and ior each 


of which he receives a fee of 105, _ 
But 


Propoſal of 
eſtates to be 
fold to be laid 
before the 
Maſter. 


Reference. 


But in addition to this act of puble 
notoriety, as appointed by the court, 
theſe advertiſements may likewiſe be in. 


ſerted in any of the public newſpapers 


without fee to the Maſter. 


The decree having directed payment 
of debts and legacies, it alſo provides 
the means for the payment of them by 


ſale of ſome part of the teſtator's real 


Particular of 


eſtates to be 


prepared. 


eſtates, to ſupply the deficiency of his 
perſonal eſtate applicable for theſe 
purpoſes ; and before any particular of 


ſale is prepared by the ſolicitor, it will 


be material to conſider, what parts of 
the real eſtates ſhould be ſold to ſatisſy 


| theſe claims, and to lay a propoſal be- 


fore the Maſter, ſpecifying ſuch of the 


eſtates as are proper to be ſold, as well 


for anſwering theſe demands as for the 
general intereſt of all parties in the cauſe. 


From this propoſal, the Maſter's clerk 
will be enabled to form a particular of 
ſale, which being ſettled, an advertiſe- 
ment in the following form muſt be 
publiſhed in the London Gazette, being 


firſt approved and ſigned by the Maſter 


ſor that-purpoſe. 
10 
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To de ſold, purſuant to a e of 
his Majeſty's court of Exchequer at 
Heſiminſter, in a. certain cauſe, wherein 
A. B. and others are plaintiffs, and C. D. 
and others are defendants, at the King's 
Remembrancer's office, in the Inner 
Temple, London, before Francis Ingram, 


Eſq. Deputy Remembrancer of the ſaid 


court, the ſeveral freehold eſtates, late 
of J. S. deceaſed, ſituate in the ſeveral 


pariſhes of and | 
in the county of - Por Parti- 
culars, apply to and 10 
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Firſt advertiſe- 
ment of ſale. 


and at the King's r 


brancer s office aforeſaid. 


In a fortnight or threw weeks after 
the above advertiſement hath been pub- 
liſhed in the Gazette, a ſecond (which 
is uſually ſtyled the peremptory 'adver- 
tiſement) is to be inſerted in like man- 


ner therein; but as it frequently hap- 
pens that the eſtates to be ſold are re- 


mote from London, and may be diſpoſed 
of to greater advantage in the country 
where they are ſituated than in London, 


the Mafter uſually delegates this part 
ol his office to his clerk, and empowers 


him, or ſome other perſon, to ſell the 
Vol. II. ey eſtates, 
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eſtates, either g together or in parcels, 28 
ſnall be thought moſt advantageous to 


ſale. In this caſe, the following ad. # 
vertiſement muſt be inſerted in the Ga- ch 
Zatte. | 
Second, or pe» To be peremptorily ſold, before Francis a 
remptory ad- P 
vertiſement of Ingram, Eſq. the Deputy Remembran- be! 
” . exc of bi Majeſty's court of Exchequer * 
at Waeſtminſter, or ſuch perſon or perſons FA 
as he ſhall for that purpoſe appoint, at ger 
in the county of | * 
between the hours of ten of the clock Ge! 
in the morning, and fix of the clock in * 
the evening, of the ſame day, purſuant ten 
to a decree of that court, bearing date wp t 
the day of made in a cauſe mn 
wherein A. B. and others are plaintiffs, ales 
and C. D. and others are defendants, the wah 
ſeveral freehold eſtates late belonging to {Ft 
F. S. deceaſed, ſituate in the ſeveral pa- 2 
riſhes of and in the för 
ſaid ney. For particulars apply to bidde 
and and at the King's chaſe 
| Remembrancer' s office aforeſaid. _ a 
” | make 
. Manner of fale A ſale before the Maſter 1 pine 
; : 18 in the following manner: A particular i ain 
prepared of the different lots to be fold, 
Se num- 
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mbered 1 4p ad ſo on, vith a 
proper ſpace leſt between each lot, on 
which the biddings are to be ſigned 97 
the bidder, and alſo the ſum he bids. 


The lot, beginning at the firſt, is put 
up by ſome perſon preſent at any price 
he pleaſes, who then ſigns his name under 
the particular lot, and alſo marks the 
ſum offered, and pays to the Maſter's 
clerk 2s. 6d. Every other bidder does 
the ſame, paying the like fee of 25. 6d. 
ſor each bidding, until no one will ad- 
vance more on the laſt bidder, who is 
then declared the purchaſer. The reſt 
of the lots are ſold in the ſame form, 
and if any ſhould remain unfold, for 
want of bidders, they muſt be 1 he 
vertifed. | y 


ö Each purchaſer muſt obtain a report 2 repent: 
from the Maſter of his being the beſt as beg bidder. 
bidder of the lot or lots he has pur- Fn A 
chaſed, for which he pays a fee of 1/. . iy 
It is then filed by his clerk in court, who | | 
makes an office-copy thereof, upon which 
a motion is made, and an order to con- 
firm j it, ' unleſs cauſe is ſhevyn i in 15 week 

9 * 2 a] "after 


* 


* 
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after ſervice of the order upon the clerks la 
in court concerned for all parties. 5 
| | 1 the 
Order — 4 "FA Friday the 6 day. of de 
Remembran- | LOG! the 
cer's report un. Between A. B. plaintiff, - 
a_ | 
C. D. defendant. . 
By bill. ſo 
| FUE ; | pro 
Whereas by the decree of this court, au 
made on the hearing of this cauſe, bear- Mr 
ing date the day f itt was pra 
ordered and decreed by the court, that firn 
certain eſtates, ſituate in the ſeveral pa- aſi 
riſhes of „ in the NES 
county o ß ſhould be forthwith 4h 
ſold before F. I. Eſq. the Deputy to his that 
Majeſty's Remembrancer of this court, To 
together or in parcels; for which purpoſe 110 
the ſaid Deputy Remembrancer was to upor 
publiſh advertiſements in the Londa repo 
Gazette for the ſale of the faid eſtates: the 
And whereas, in purſuance of the {ai here! 
order, the ſaid Deputy Remembrancer the f 
cauſed: advertiſements to be inſerted in of tf 
ö 5 the London Gazette, that the ſaid eſtates lot 8 
| would be peremptorily ſold before him, cont! 


in lots, on Wedneſday the day of orde! 
| | „ 


laſt: And whereas the ſaid Deputy Re- 
membrancer by his report, bearing date 
the day of laſt, certified, 
that F. B. did then bid for that part of 
the eſtates comprized in lot 8, agreeable 
to a particular thereof left with him, the 
ſum of on having a good title made 
to him thereto; and no one having bid 
ſo much for the faid eſtate, he had ap- 

proved of the ſaid S. B. to be the pur- 
chaſer thereof: Now upon the motion of 
Mr. F. of counſel for the ſaid S. B. 

praying that the faid report may be con- 

firmed, and that the ſaid S. B. may be 
cltabliſhed the purchaſer of the eſtate 

comprized in the ſaid lot, upon the terms 

in the ſaid particular mentioned, and 

that ſervice of the order upon the clerks 
in court for all parties may be good ſer- 
vice upon them reſpectively; where- 
upon, and on reading the ſaid decree and 
report, it is ordered by the court, that 
the ſaid report be, and the ſame is 
hereby, ratified and confirmed; and that 
the ſaid F. B. be eſtabliſhed the purchaſer 
of the ſaid eſtate comprized in the ſaid 
lot 8, unleſs cauſe ſhall be ſhewn to the 
contrary in a week after ſervice of this 


order; and that ſervice thereof upon the 


Kg clerks 
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Affidavit of ſer- 
vice of the order 
to confirm the 


report niſi. 
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clerks in court for all parties be good 
Wan _ them reſpectively. . 


1 0 ee of the order being 
Want from the Regiſter, the folloy- 
ing affidavit of ſervice muſt be made; 


In che Exchequer. 


if] 
[4 


and 
C. D. and others, defendants, 


J. R. of the Imer-T; emple; Londen, 
gentleman, clerk to L. M. of the ſame 


place, gentleman, maketh oath and faith, 


that he did, on the day of 
inſtant, ſerve Mr. V. and Mr, G. who, 


as this deponent verily believes, are and 


act as clerks in court for the feveral par- 
ties in this cauſe, with an order of this 


honourable court, made in the above 


cauſe, the day of inſtant, by 
delivering a true copy of. the ſaid order 
to their reſpective clerks or agents at 


their ſeats in the Exchequer office in the 


Inner- Jemple, London; and at the ſame 
time ſhewing them the ſaid order, 
whereby it was ordered, that the report 
of Francis Ingram, Eſq. the Deputy to 


Between A. B. and others, plaintiff, 


his 
cou 
der 
in 
the 
and 
ſer 
to t 
the 
ſaid 
ſhot 


tive 


Swo 
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his Majeſty's Remembrancer of this 


court, of Mr. S. B. being the beſt bid- 
der for the eſtate comprized in lot 8, 

in the cages; thereof mentioned, at 
the ſun of ſhould be confirmed, 

and the faid S. B. eſtabliſhed the purcha- 
ſer thereof, unleſs cauſe ſhould be ſhewn 
to the contrary in a week after ſervice of 


che faid order, and that ſervice of the 


ſaid order on the ſaid clerks in court 


ſhould be good ſervice on them reſpec- 


eſe 
| X. 
Sworny &c. before me, . 
By B. Hotham. 


Mandy the day of 
Between A. B. and others, plaintiffs, 


and 
2 D. and others, Fe 


By bill, 


Order to con- 

firm the report 

abſolutely on 

the above affi · 
davit. 


Whereas by an order. of this court, 


made in'this cauſe the day of 
inſtant, it was ordered, that the report 
of F. I. Eſq. the Deputy to his Ma- 


jeſty's Remembrancer of this court, 


herein recited, "ſhould be confirmed, 
and that S. B. therein named, ſhould be 
a4 e.ſta- 
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eſtabliſhed the purchaſer of the | eſtate 
comprized in lot 8, and mentioned in 

the ſaid report, at the ſum of 
unleſs cauſe ſhould be ſhewn to the con- 
trary in a week after ſervice of the ſaid 
order on the clerks in court concerned 
for all parties in this cauſe: Now upon 
the motion of Mr. F. of counſel on 
behalf of the ſaid S. B. the purchaſer, 
informing the court, that the ſaid order 
had been duly ſerved on the clerks in 
court for the ſaid ſeveral parties on the 
day of inſtant, and there- 


fore praying that the ſaid order may be 


made abſolute; and on reading the faid 
order, and the affidavit of J. R. gent. 
of ſervice thereof, it 1s ordered by the 
court, that the ſaid order of the 
day of inſtant be, and the ſame 
is hereby, made abſolute; and that the 
ſaid S. B. be eſtabliſhed the purchaſer of 
the premiſes comprized in the ſaid lot 8, 
at the ſaid ſum of and that all pro- 
per parties do join in and execute proper 
conveyances of the ſaid eſtate to the ſaid 


S. B. as the ſaid Deputy Remembrancer 


ſhall direct; which ſaid conveyances are 


to be am N the e fad Deputy Remem- 
brancer, 


bran 
to ſe 


4 
W 


court 
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othet 
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then 
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ſold 


Dept 


of th 


Reference, 


brancer, to whom it is hereby referred 
to ſettle the ſame in caſe the parties differ. 


riday the 1875 g December, 1789. Order for a pur- 
* 9 | N n 9 chaſer to pay 
his purchaſe- 


Between William Hardwicke, Eſq. — into 
and Foſepb Hardwicke, on behalf 
of themſelves, and-all other the 
creditors of William Mynd de- 
ceaſed, plaintiffs, 
5 and 1 
xyilliam Mynd, grandſon and heir 
at law of the faid teſtator William 
Mynd deceaſed, an infant, by 
William Bowyer, his guardian, 
Ann Woodhouſe, and ah, de- 
fendants. 


By original bill, and bills of revivor. 


| Whereas by a decree or order of this 

court, made in this cauſe, bearing date 
the 15th of July, 1789, it was, amongſt 
other things, ordered by the court, that 

the ſeveral eſtates of the ſaid teſtator, 

then unſold, as well thoſe in mortgage 

as not in mortgage, ſhould be forthwith 

fold before Prancis Ingram, Eſq. the 

Deputy to bis Majeſty's Remembrancer 
of this court, who was to publiſh adver- 

tiſements 


8 my 7 
eee 2 


* 5 2 vgs ry IS. + 24 0 LE . du 2 = EY a ” 8 
* x ” you * 1 war 7 pan © - wt * > . 8 - 8 2 4 4 3 1 "I — 0 wa 1 
n 2 FX = apa s C Tv; 8 n . 8 2 PR 
. dag 7 x CE 9 8 en 8. a Gr em "de & * A SO a It 2 8 S 7 2 4 
. - — 4 2 2 3 . * n TR 4 —_—_ « = — 
0 © 0 WD * 2 i > F. > K AE 
5 * Pa \ 224% 5 — 


„o 
— n 


8 


1 


= WA 
eee 


KK 
* 72 — 
bd ee eee oO 
* rh WY * 
5 3 


. 
1 
1 4 
1 
4 
[ 
+6 
4 
wm 
* 
5 
: 
48 
4 
x 


314 


Reference. 


tiſements in the Zondon' Gazette for ſuch 


ſale, at ſuch day and place, or days and 
places, as he ſhould for that purpoſe 
appoint: And whereas the faid Deputy 
Remembrancer cauſed the ſaid eſtates to 
be advertiſed in the London Gazette, to 
be peremptorily ſold before him on the 
5tb of November, 1789; and, by his re. 
port of that date, certified that Mr. 


Thomas Ruſſel had then bid for that 
part of the ſaid eſtates comprized in 
lot 2, agreeably to the particular thereof 


left with him, the ſum of 2250). on 
having a good title made to him thereto; 

and that no one having bid ſo much for 
the faid premiſes, he had approved of 


the ſaid Thomas Ruſſel to be the purcha- 
ſer thereof: And whereas, by an order 


made in the ſaid cauſe the 675 of Novem- 
ber, 1789, it was ordered by the court, 
that the ſaid Deputy Remembrancer's 


faid report ſhould be confirmed, and that 
the ſaid Thomas Ruſſel ſhould be eſta- 


bliſhed the purchaſer of the faid eftates 
comprized in lot 2, at the ſaid ſum of 
22507. unleſs cauſe ſhould be ſhewn to 
the contrary in a week after ſervice of 
the faid order: And whereas by a ſubſe- 
quent order, dated the 245% of November, 


17895 


Reference. 


1789, it was ordered by the court, that 
the ſaid order of the 6th of November, 
1789, ſhould be, and the fame was 


thereby, made abſolute : And it was fur- 
ther ordered, that the ſaid Thomas Ruf 
fel ſhould be, and he was thereby, eſta- 


bliſhed the purchaſer of the ſaid eſtates 


comprized in the ſaid lot 2, at the ſaid 
ſum of 2250/, Now upon the motion 
of Mr. Alexander, of counſel for the ſaid 


Thomas Ruſſel, praying that he may be 


at liberty to pay into the hands of Francis 
Ingram, Eſq. the Deputy to his Majeſty's 


Remembrancer of this court, the ſaid 


ſum of 22501. being the amount of the 
aid purchaſe- money, in truſt, to attend 
ſuch further order of this court as ſhall 
be made touching the ſame; and that 
the ſaid Thomas Ruſſel may be let into 
the poſſeſſion of the ſaid premiſes, and 
into the receipt of the rents and profits 


thereof, from Michaelmas day laſt; and 
that the tenants of the ſaid premiſes may 


accordingly attorn and pay their future 


rents to the ſaid Thomas Ruſſel; and tha; 


all proper parties may join in and exe- 
cute proper conveyances of the ſaid pre- 
miſes to rhe faid Thomas Ruſſel, or as he 
ſhall direct; and that ſuch conveyances 
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Reference. 


be ſettled by the ſaid Deputy Remet. 


brancer in caſe the parties differ about 


the ſame; and that all ſuch title-deeds, 
evidences, and writings, as relate to the 
faid eſtates contained in the ſaid lot 2, 
or to any other of the ſaid lots of ſmaller 


value, in the cuſtody or power of the 


ſaid parties, or any of them, may be 
delivered to the ſaid Thomas Ruſſel, or 
to ſuch perſon as he ſhall direct, together 
with atteſted copies of ſuch other deeds 
and writings as relate thereto, jointly 
with other eſtates of greater value, at 
the expence of the vendors of the faid 


_ eſtates; and that the originals of all ſuch 


other deeds and writings, of which at- 
teſted copies are ſo to be delivered, may 
be left in the hands of the faid Deputy 
Remembrancer for the inſpection of the 


ſaid Thomas Ruſſel, his clerk in court, 


attorney, or ſolicitor; and that the ſaid 
purchaſe- money may not be paid out of 
court without due notice to the ſaid 
Tbomas Ruſſal, or his clerk in court: 


Whereupon, and on reading the faid 
ſeveral orders, dated the 6 h⁵ of Novem- 
Ver, and the 24th of November, 1789, 


and notice of this motion being admitted 


by the clerks in court for the ſaid ſeveral 
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» * — Loy 


parties, and not oppoſed, it is ordered 
by by the court as prayed. 


2 
— 


- SOHE 
: *x 


Upon 8 of the ay Payment of 
into court, purſuant to the above order, — wi 
the Deputy . Remembrancer gives the 
purchaſer a certificate thereof, for which 
a fee of 11. 5s. is paid. He then calls 
for an abſtract of the title, with a copy 
of which he is furniſned by the ſolicitor 
concerned for. the ſale, who leaves the 
original with ith the Maſter, and takes out 
the uſual warrants thereon, for his appro- . 
bation of the title, in caſe the parties 
differ. If the Maſter approves it, a 
conveyance is accordingly prepared by 8 
the ſolicitor for the purchaſer at his ex- 
pence, in which all proper parties will 
be directed to join and execute. 


But as payment of the purchaſe- It the title 
money is conſidered as an acceptance of 8 
the title, the ſolicitor for the purchaſer nad hie mo- 
uſually obtains ſuch an inſpection of the ve. 
abſtract as to be ſatisfied therewith pre- 
vious to the Payment of the W 
money. 
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Opening a bid 


ding. 


In what caſe an 
unwilling pur- 
chaſer was com- 
pelled to com- 
plete his pur- 


chaſe. 


Reference. 


This court very reluctantly receives 
applications to open biddings upon ' ſales 
of eſtates, under its decree, for reaſons 
that are manifeſt; but as theſe ſales are 
generally in aid of creditors, it is often 
an object to them, and always to thoſe 


who are intereſted in the ſurplus, that 


the fund ariſing from them ſhould be in- 


creaſed. The court therefore permits 


biddings to be opened, ſubject to certain 
terms to be impoſed upon the new bid- 


der; and theſe are become the eſtabliſhed 


practice of the court, namely, that the 


ſum offered in advance ſhall bear a con- 


ſiderable proportion in price above the 
laſt bidding; that the perſon opening 
the bidding ſhall undertake to bid to 


that amount, and make a depoſit of 


double that ſum with the Maſter, pay 
the coſts of the laſt bidder, and make 
the depoſit on the new bidding within a 
month from the date of the order. 


Hodges v. Jones, 37 Moy, TR . Liber 
Oran. in Scac. | 


- Purſuant to a decree of this court, 
certain eſtates of a teſtator were ordered 
to be ſold for the payment of his debts, 


&c. On the day of ſale (which was in 


the 


. 
of S 
the 1 


2. 
this 


firm 


———— 


5 


firm the report, unleſs cauſe. 


Reference. 


the country), Sir William Yea attended 
in perſon, and after ſome competition 


became the beſt bidder for lots 1 and 2, 


a 819, Sir William being dilatory in 
completing his purchaſe, was requeſted 
by the parties intereſted to complete it; 


but Sir William, pretending that he had 


been deceived in his purchaſe, and that 
upon a ſurvey the lands were le in 
quantity than was expreſſed in the parti- 
cular of fale, at length became an un- 
wiling purchaſer; and finally ſet all par- 
ties at defiance, _ In this ſituation they 
were adviſed to uſe. the ſame means to 


compel him to make good his purchaſe 


as he would have had recourſe to againſt 


them to confirm it, had he been ſatis- 


fied with it; and accordingly the follow- 


ing proceedings were had againſt Sir 


William Yea, at the inſtance of all n 


1. They obtained the Maſter $ repart 
of Sir William being the beſt bidder far 
the lots in queſtion. 


2. 1805 Nov. 1 By an order of 


this date they obtained an order to con- 


| 5 14th 
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clerk in court to be concerned for him in 


Reference. 


CT 


8 14 Dec. 1793. By. an order of 


this date, the order of the 1 5 of Nov, 


was made abſolute, upon an affidavit of 
ſervice, and Sir William Yea was thereby 
confirmed the purchaſer, 


4. A notice in writing was perſonally 


ſerved upon Sir William Yea, that he 


ſhould ſhew cauſe, at a day therein 
named, why it ſhould not be referred to 


the Deputy Remembrancer to ſee whe- 


ther a good title could be made to him 
as purchaſer of theſe lots. 


5. 317 Jan. 1794. Upon an affidavit 
of ſervice of the above notice, and Sir 
William not appearing by his counſel to 


ſhew cauſe to the contrary, the court 
ordered him to ſhew cauſe in a week why 


it ſhould not be referred to the Deputy 
Remembrancer to ſee whether a good 


title could be made; and for that pur- 


poſe the parties were required to lay an 
abſtract of the title before the * 
Remembrancer. 


6. 1/f March, 1794. Sir William Yes 
having now for the firſt time appointeda 


this 


this matter; the order of the 31% of Ja- 


wary was ſerved upou him, and upon. 
his admiſſion of being ſerved therewith, 


the ſame was this day made abſolute. 


7. 5th June, 1794. The Maſter 
having reported that a good title could 


be made to Sir William Tea, by an order 


of this date the report was confirmed, 
unleſs; ea cauſe ſhould be ſhewn to the con- 
trary on on the firſt day of the [following 


term, 


8, 2 5th June, 1794. Upon an affi- 
davit of perſonal ſervice of the above 


order on Sir Villiam Yea, he now ap- 1 


peared by his counſel, who ſtated, that. 
the premiſes were not ſo much in quan- 
ity as the particular of ſale had ſpecified, 
but not laying any evidence before the 
court in ſupport of that ſuggeſtion, the 
order of the 57h of Tune was made ab- 
lute, 


| g. gth July, 1794. Conveyances be- 


ing prepared, a motion was this day 


made on behalf of all parties in the 
cauſe, that it might be referred to the 
Deputy Remembrancer to ſettle ſuch 

Vor, II. . con- 
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Neferruce. 


nveyances from the parties to the 


purchaſer, 1 to n his probe 
tion thereof. A940 e | 


4 | tO 
10. „ InHilary Dee 1795. A draſt 
of releaſe in fee of the premiſes in que- 
ſtion was left with the Maſter, and ſe- 
veral warrants being taken out thereon, 


he finally ſettled it; and tlie deeds of 


leaſe and releaſe being ingroſſed in his 
office, he-certified his approbation there- 
of on the margin of each deed, in pur- 


fuance of his report of that approbation, 


_ _ of ere 795. 


QF 110 


The Aces being executed by all pro- 
per parties competent to convey the pre- 


miſes to Sir William, various applications 


were made to him to appoint a time and 
place to execute the deeds, but to no 
purpoſe ; attempts were then made to 
tender the conveyances to him perſonally 
for his execution, and to demand. pay- 
ment of the purehaſe- money; but theſe 
attempts alſo failing, on the 4676 f 


June, 1795, the following letter was left 


at his houſe by the ſolicitor for the ſe- 
vera] parties. 


Tauintin, 


To $ 


In. 


ſolicit 
upon 


Reference. 


i Sir dats; 
« ] have been at your houſe FR 
times, in order to tender you the con- 


which you ſome time ſince purchaſed 
under a decree of the court of Exche- 
quer, made in a cauſe of Gunningham and 
vthers againſt Williams and others, and to 
tequire payment of the purchaſe-money ; 


beg to inform you, that I intend waiting 


morrow morning at eleven o'clock, for 
the purpoſe of tendering you the above- 
mentioned conveyance, and receiving 
the purchaſe-money, that the ſame may 
* paid into the court of Exchequer. 


15 am, Sir William, 


Your very humble ſervant, 


i To Sir William Yea, Bart. 
1 0 Pyrland. | 
left 


upon Sir William at the appointed hour; 


TEE 


0170 n 26tb June, 1795- | 


4 — «·· I. 5 
De ps eo 2 


1 


veyance of the lands at Chapel Leigh 


but not having been able to fee you, 1 


on you, at your houſe at Pyrland, to- 


In conſequence of the above letter, the 
lolicitor for the ſeveral parties waited 
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| but' not belag permitted to ſee him, he cot 

left the e nne mn SAT orc 

: fac 

4 2. pan; 0 7 June, 179%, 2 

A ce Sir William, 

e left a letter for you at-Pyrland 

4 yeſterday with Mr. George Yea, inform- 1 

2 ing you that I had been at your houſe 109 
three times in order to tender you the Yen 
conveyance of the lands at Chapel Leigh, 


which you ſome time ſince purchaſed 
under a decree of the court of Exche- 
quer, made. in a. cauſe. of Gunninghan 
and others, againſt Williams and others, 
and to require payment of the purchaſe- 
money; and that I intended waiting on 
you at Pyrland this morning at eleven 
o'clock, for the purpoſe of tendering 
you the above-mentioned conveyance, 
and receiving the purchaſe-money, that 
the ſame might be paid into the court of 
Exchequer. I have accordingly attend- 
ed at Pyrland-houſe, at the time I ap- 
pointed, but not being able to ſee you, 
I beg to acquaint you, that an applica- 
tion will be made by motion to the 
court of Exchequer on the 6h day 
Juby next, for an order that you may 


Pay the purchaſe- money into the ſaid 
court 


Reference. 


court in one week from the date of ſuch 


order, and that in default thereof an at- 


tachment may iſſue againſt you. 
I am, Sir, &c. 


N. B. In a day or two after Sir I- 
Jam received this letter, he executed the 
conveyance, and paid the money. 
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General Report. 


REPORT is the certificate of the 
Maſter to the court, made in pur- 
ſuance of ſuch matters as are referred to 

him by the orders and decrees of the 
court for his inveſtigation and enquiry. 


Report, what. 


roceedings = When all parties have been fully heard 
hereon. 
ferred to him, he prepares a draught of 
his report, upon which either party may 
take out a warrant that the Maſter hath 
prepared jt; on the return of which 


warrants are taken out to ſettle it, and 
when ſettled, a four-day warrant to ſign 


it. In ſettling the report, as many war- 
rants may be taken out as are neceſſary 


If either party for that *purpoſe. If either party is 


tisfied . 
—— diſſatisfied with the report, he may 


— bring in objections to the draught of it, 


and the adverſe party takes a copy there 


of, and one or more warrants are taken 
out to proceed thereon; and the Maſter 
allows | or difallows them as he fees 


cauſe, 


before the Maſter upon the matters re- 


Report. | 327 


cauſe, and then ſettles his report accor- 
ding). 


N. B. Objections muſt be brought in, 
and a warrant taken out thereon, return- 
able before the warrant e out to 6gn 
* report. | 


1. the Maſter ſhould diſallow ha ab- ObjeRions MI 


diſallowed 
jections, the party in ſupport of them 3 Maſter, 


is at liberty to form them into excep- == tn om 
3 


tions, and theſe muſt be ingroſſed on axddecided by 


e Conrt, - 


_ parchment, with a proper ſtamp, an 
delivered over two days before the day 
on which the report is to come on before 
the court to be confirmed; ſo that when 
the cauſe is ſet down upon the report, 
either for its confirmation or for further 
directions thereon, a brief ſtatement of 
the decree or order, touching the mat- 
ters ſo referred, the report and excep- 
tions thereto, with the names and de- 
ſcriptions of the ſeveral parties in the 
cauſe, muſt be given to the Chief Baron 
and the other Barons, the better to 
enable the court to decide upon the ar- 
gument of the exceptions. 


Y4 Exceptions 
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328 Report. 


To what re- Exceptions may be taken to all re- 
ports excep- | 


tions may or ports which require the confirmation of 
may not be : 1 

taken. the court, or upon which the court can 

act by any ſubſequent order or decree; 

but exceptions cannot be taken to a re- 

port upon the regularity of practiee, or 


upon the taxation of coſts. 


Exception my The Maſter made his report upon 
. ſettling and approving a conveyance, to 
ences Which an objection was made, and be- 
ing overruled an exception was taken, 
which now came on to be argued. A 
doubt was ſuggeſted by the counſel for 
the plaintiff, whether an exception 
could be taken to a report of this 
kind; but Mr. Richards, as amicus 
curiæ, cited a caſe in Chancery where 
ſuch an exception had been taken. But 
this exception appearing to be fri- 
volous, and taken for delay, the court 
overruled it, and confirmed the re- 
port. Tipping v. Garſſide, 20th Dec, 
17945 in Scac. MS. 


Special report. Tt is a part of the uſual directions to 
the Maſter in matters referred to him, 
that he may report ſpecially thereon 

if he thinks fit; 2 therefore, where 
% 3 _ 
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a ſpecial matter ariſes out of the ge- : 
neral matters referred, he may in his 


general report certify the ſpecial mat- 
ter, and ſubmit it to the judgment of 
the court. bd 
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T7 HERE the decree directs an en- 
gquiry to be made reſpecting the 
maintenance of infants, and their educa- 
tion, and what is proper to be allowed for 
thoſe purpoſes out of the fund in court, 
and various other matters; before the 
Maſter has made his final general report 
in the cauſe, theſe matters may be al. 
certained by a ſeparate report in the 
cauſe. | 


Proceedings This report is obtained by previouſly 

| bringing in before the Maſter a ſtate of 

facts, and propofal for the maintenance 

and education of the infants: it ſhould 

: ſhortly ſtate the manner by which the 

infants are intitled thereto, the amount 

of the fund which provides for their 

maintenance; their names, ages, ſex, and 
fortunes. 


Upon this ſtate of facts and propoſal, 


the uſual warrants are taken out before 
5 | che 


Separate Report. 


the Maſter, when ſuch evidence of thoſe 
ts is laid before him, as to enable him 
to form his RO n 


If the father of the infants be living, 
and he ſhould not be of ability to afford 
them maintenance and education ſuit- 
able to their fortunes and expectations, 
though he is bound by nature to ſup- 
port them; yet, under theſe circum- 
ſtances, the court will direct a proper 


allowance to be made him, for their 


maintenance and education, 


Where the Maſter makes a habits 
report, he muſt either be directed fo to 
do in a patticular caſe by the original 
decree, or by a ſpecial order for that 


Separate report 
to be made by 
the decree, or 
order of the 
court _— 


purpoſe; and, where it is ſpecially 


moved for, it is uſually ordered at the 
expence of the party ine 


The decree directed the defendlants 
to account with the plaintiff for the ſe- 
veral titheable matters demanded by is 
bill; but the plaintiff not having brought 
in a charge againſt either of the defen- 
dants, it was moved, on belialf of the 
defendant Harbin, that the Mafter might 

make 


In what caſe 
ordered. 
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make a ſeparate report as to the plain- 
tiff s demand on him, which was ac. 
cordingly ordered; but the report to be 
procured at the expence of the de. 
tendant Harbin, Fleet v. Harbin and 
en 110 ny 17 53. Len Orain, in 


ae 650 


— hood A ani came on to be REY upon 
upon the re- 

port, — no the report, but it appearing that no 
notice having 

been giving of notice was given of ſigning the report, 
ſigning it, or- 

3 whe font according to the practice of the court, 
back and re- 


viewed. the minutes of the hearing upon it were 
ordered to be diſcharged, and the report 
ſent back to the Maſter to be reviewed, 
Carter v. Carter, 26th June, I 7 31. Liber 


Ordin. in Scac. 


—— A * 10 made upon minutes, 
upon the without the decree being drawn up, was 
minutes, and 


1 ordered to be quaſhed ; the ſolicitor for 
the plaintiff to pay the coſts of the day, 
and che cauſe to ſtand over that the 

decree may be drawn up. ' Dalby v. 
Foulles, th Tub, kr Liber Orin, 
in Scare 1 

fn what caſe. Mr. Burton moved, on the part of the 


plaincif that the Maſter * be at 
| | liberty 
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liberty to make a ſeparate report 66 "Ut 
teſtator's debts, legacies, and funeral ex- 
pences. The object of this application 
was to come at the reſidue of a conſi- 


derable ſum of money in the hands of 


the defendant, to the amount of many 


thouſand pounds, as ſpeedily as poſſible: 


and that, when the balance was once 
aſcertained by a ſeparate report, the 
court would order the reſidue to' be paid 
to the plaintiff, In this caſe the uſual 


advertiſements for creditors to come in 


had been publiſhed, the further time 


allowed then for payment had expired, 


and the charge and diſcharge had been 
regularly gone through by the Maſter, 
and it was believed that all the creditors 


had come in; but, per curiam, we can- 


not direct the Maſter to make a ſeparate 
report in this caſe, becauſe, | for any 
thing that appears to us, there may yet 
be creditors to come in; and though 
the peremptory advertiſement limits the 
time for them to prove their debts, they 
are not thereby neceſſarily excluded from 
proving them, if they ſhould make this 


default; for, by the practice of the 


court, creditors in this ſituation have a 


right to come in and prove their debts 
= = 
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at any time before the final general re. 
port is made on the cauſe, and the court 
denied the motion. Mackett v. Smith, 
6 February, 1789, in Scac. M. . 


Of 
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* the Suitors Mong: » 


HE ſuitors money is i paidinto 
the hands ofthe Deputy to the King's 
Remembrancer. The regulation and 


final diftribution of it amongſt thoſe who 


may eventually be intitled to it, is the 


peculiar province of the court. When, 


therefore, money is ordered to be paid 
into court, either by parties in cauſes 


or by purchaſers for their benefit, after 
the Deputy Remembrancer hath placed 
the money ſo received to the proper 


account of the cauſe, he grants a certi- 
heate, naming the cauſe or matter, ex- 


preſſing the ſum, by whom paid, and 


on what account, for which he receives 
a fee of 155. if before the dectee, and 
1. 5s. if after the decree. The certi- 


ficate is then filed, and an office-copy of 
it made by the clerk in court for the 


perſon who ſo pays the money. 


For the regulation and greater ſecu- 
tity of ſo conſiderable a public truſt, as 


that which concerns the money belong- 


ing 
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| Of the Suitors Money. 


ing to the ſuitors of this court, the fol- 
lowing general order of court was made 
in Maar re 747. 1 


. Frido the 10 Day „ 2 755. 


1 -W 3 the Right : Ku ge” Al Sa. 
mut Lord Maſbam, his Majeſty's Re- 
membrancer of this court, and Charles 
Taylor, Eſq. Deputy to his Majeſty's 
ſaid Remembrancer, have informed the 
court, that there is now ſtanding in the 
name of the ſaid Deputy, in the books 
of. the Governor and Company of the 
Bank of England, the ſum, of Foool. 
Bank. Stock; and in the books of the 
South-Sea Company, the ſum. of 80!. 
South-Sea . Stock, and the ſum of 
ö 14,293“ 125, 1d. in the joint ſtock of 
South-Sea Annuities, and the ſum of 
go1/. 46. 9d. in the joint ſtock of South- 
Sea Annuities, which had been purcha- 
ſed with the money of the ſuitors, of 
this. court, or was belonging to them; 
and that no declaration of truſt had 
been, or could be made in relation 
thereto, in the books of the faid ſeveral 
Companies, without an order of this 
court for that purpoſe But that the ſaid 

8 Deputy 


% ot RR < 


of Suitors Month, 


Deputy Remembrancer, by and with 


the conſent and approbation of his Ma- 


jeſty's ſaid Remembrancer, was willing 


and defirous that ſuch declarations there- 


of might be made, in ofder that the 
property of the ſultors therein might 


appear with certainty, and be effectually 
ſecured : The court having now take 


the ſame into conſideration, approve of 
the ſaid propoſal, and dd order; that the 


fd Deputy Remembrancer do caũuſe 


the ſaid ſums of Bank ſtock; South-Sca | 


ſtock, and South-Sea annuities, to be 
transferred into his name as Deputy 
Remembrancer of this court, in truſt, 


to attend the orders of this court in the 
ſevreral cauſes to which the fame feſpec- 


tirely belong, in the books of the Bank 
and SoutthsSea Company, taking certi- 
ficates thereof from the proper officers 
of the ſaid companies, and annexing the 
lame to his reports, wherein he is to 
ſpecify the ſeveral cauſes to which the 
ich ſecurities belong: And it is further 
ordeted; that for the future; When any 
other ſums of Bank ſtock, or South-Sea 
annuities, of any other transferrable ſe- 
curities; ſhall be transferred to the faid 
Deputy Remembrancer, or to the King's 

Yor, II. 1 Remem- 
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Remembrancer or his Deputy, for the 


time being, for the benefit of, or be. 
longing to, any. of the ſuitors of this 


court, that ſuch ſecurities be transferred 


to him or them reſpectively, as Re- 


| membrancer, or Deputy Remembrancer, 


of this court, in truſt, to attend the 
orders of this court to be made in the 


ſeveral cauſes to which the ſame ſhall 


reſpectively belong; and the proper of- 
ficers of the ſaid reſpective companies 
are from time to time to ſign certifi- 


cates of the transfers being made to the 


ſaid Deputy Remembrancer, or to the 
King's Remembrancer, or his Deputy, 
for the time being, as aforeſaid : And it 
is allo ordered, that the ſaid Deputy 
Remembrancer, and the Remembrancer, 
or his Deputy for the time being, ſhall 


and do, from time to time, receive the 


dividends or intereſt which ſhall ariſe 


or become due on any of the ſaid ſecu- 


rities, or any other ſecurities, that ſhall 
hereafter be ſtanding in their reſpectiye 
names, in order to apply the ſame for 


the benefit of the ſuitors, purſuant to 


the orders of this court: And it is fur- 
ther ordered, that the ſaid Deputy Re- 


membrance r, and the Remembrancer, 
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ot his Del dt) for the time being, ſhall 
ind do receive any ſum or ſums of 
money that may | hereafter be paid by 
the faid* Bank of England, South-Sea 
Company, or any We company reſpec- 
tvely, in part of the capital of the Bank 
ſtock, South-Sea annuities, or other ſecu- 
nities ſtanding i in their. reſpective names, 
ſtom time to time, in truſt, for the ſuitors. | 
of this court; and ſhall and do reinvelt. 
the fame i in the purchaſe of other like : 
ſecurities, 1 to be transferred to him or 
mem reſpectively, as Meme barer, 
or Deputy Remembrancer, of this court, 
in truſt as aforeſaid, in the ſaid cauſes re- 
ſpeftively; upon any of the parties in ſuch 
cauſes intereſted therein, or their clerks 
in court, applying to the ſaid Deputy 
Remembrancer, or the Remembrancer, 
or his Deputy, for the time being, 1 
and leaving a requeſt in writing, ſign- 
ed by him, her, or them, for that 
purpoſe : : And it is further ordered, Þ 
tat the faid Deputy Remembrancer, | 
md the Remembrancer, or Deputy 
Remembrancer for the time being, 
ſhall not be permitted to transfer all, 
or any part, of ſuch Bank ſtock, South- 
ſtock, 'or old or new South-Sea | an- 
| ; 22 nuities, 
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eie Sultors Mindy. 
Huities, or any other ſecufities to be 


from time to time transferred to him or 
them reſpectively, by any decree or or- 
der of this court, without producing a 
_ certificate of ſuch decree or order; ſigned 
by the Lord Chief Baron, or one of the 
Barons of this court for the time being, 
in the preſence of one of the clerks in 
court concerned in the cauſe, and of one 
of the clerks of the Baron ſigning ſuch 
certificate, and who ſhall atteſt ſuch 
Baron's ſigning the ſame. under their 
hands, wherein is to be ſpecified the 
ſum of each reſpective ſecurity which 
is to be ſold or transferred; and in 
caſe the transfer is to be made to any 
particular perſon, it is then to be ſpeci- 
-fied in the ſaid certificate to whom ſuch 
transfer is to be made, and the date of 
the decree or order, and in what cauſe 
ſuch ſale or transfer is directed to be 
made, which certificate, ſo ſigned and at- 
teſted, is to be left witch the proper 
officer of the Bank of England, South- 
Sea Company, or other company, and i 
hereby deelared to be a ſufficient autho- 
rity for making ſuch transfer or trans- 
ſers, as ſhall be by the decree or order 
mentioned in ſuch certificate ordered to 
T1Sd-oy.---- EE 0 


Of the Suitors Money, 
be made : And it is hereby alſo ordered, 


that the proper officers of the Bank of | 


England, South -Sea Company, Or any 


other company whom it may concern, 


do from time to time permit ſuch trans- 
ſers to be made by the ſaid Deputy 


Remembrancer, or the Remembrancer, 
or Deputy Remembrancer for the time 


being, on producing certificates of de- 
crees or orders of this court, fo ſigned 


and atteſted as aforeſaid: And it is fur- 


ther ordered, that the proper officers of 
the Bank and South-Sea Company, orany 


other company whom it may concern, 


do from time to time alſo permit the 


dividends, intereſt, and ſums of money 
to be paid to the faid Deputy Remem- 


brancer, and to the Remembrancer, or 
Deputy Remembrancer for the tune 


being, as aforeſaid, on the ſeveral ſe- 
curities, which ſhall from time to time 
be reſpectively ſtanding in their ſeveral 
names, in the books of the _ ef 
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lor the payment, of debts, as fall as the 
moneys ariſing by the: ſale-are Paid. into 
court, it is uſual for ithe,, creditors, who 
are; plaintiffs in the cauſe, t. apply to 
the court to have the mone laid Out in 
the funds, for the pur poſe, of carrying 
Intereſt; and, more; eſpecially where th 
final report i in the cauſg is liable to be 
poſtponed. Under ſuch, circumſtancez, 


ing order may be obtained, upon noticę 
iN, 1 * ties inereſied in the, fund. 
| 4313 RYTYR 345) AN LO 384i 
gde the. 9 Dey Y July, 1790. 
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Order for laying | Upon the motion af Mr, ; grep of 
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2 Where lands are directed to be. ſold 


| ox, thoſe; of a ſimilar, nature, the follow- 


bran 
in co 
coun 
conſe 
court 
Maje 
do fo 
ſum 
cent. 

name, 


nefit 


may 
theret 
this cc 


court the l bf 1,3 1085 Wie by ſale 


of the eſtates of the faid John Niliamt, 


deceaſed, directed to be ſold by the de- 
cree of this oourt, bearing date the 1655 


day 'of December laſt; and that it would 
be for the benefit of all parties, if che 


fd money was laid out in the purchaſe 
of 3 per cent. conſolidated bank arnui- 


ties, in the name of the faid Deputy 


Remembrancer, i in truſt, in this cauſe; 
and therefore praying, that the ſame 


may be laid out in the purchaſe of ſuch 


annuities; whereupon, and on reading 
the certificate of Francis Ingram, Eſq. 


the Deputy to his Majeſty's Remem- 


brancer, of the ſaid ſum of 1,3 50. being 


in court; and on hearing Mr. Abbott of 
counſe! on behalf of the defendants, 
conſenting thereto, it 1s ordered by the 


court, that F. J. Eſq. the Deputy to his 


Majeſty's Remembrancer of this court, 


do forthwith lay out and inveſt the ſaid 


ſum of 1,3 500. in the purchaſe of 3 per 


cent. conſolidated bank annuities, in his 


name, in truſt in this cauſe, for the gg 


nefit of ſuch of the perſons therein ag 
may eventually appear to be intitled 
thereto, ſubject to the further order o. 
tius court, to be made i in this cauſe, 

—— - 4 Where 
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72 f, 5 Where money belonging ro the ſuitors 
D h is thus inveſted, it. cannot be fold or 


transferred withqut an order of court, 3h 
made upon notice to all parties inte- 210 
ſted, and without obtaiming one of the 511 
following certificates, the forms of which . 
are preſcribed by the above general or, fer 
1 join wp of Jah, 777. N 4 of 
| to 
| | Berween 4. 3. pin, rec 
5 mn DOT 20 and , 3s, 
MMT e mat TO D. — ann 
ef Theſe are to certify,” that by an order oc 
Ferm of a cer- ofthe court of Exchequer, at Wefwinſer, De 
— ade | in this cauſe on'the”! . day of Ex 
28 Ii "0 inſtant, F. J. Eſq. Depuy to of 
his Majeſty 8 Remembrancer, i 1s directed Da 
to ſell the ſum of 7391. conſolidated 191 
= per cent. bank annuities, ſtanding i in 41 8 
his name in the books of the Governor 1 
and Company of the Bank of England, hoy 
as Deputy Remembrancer of the faid 3 
court of Exchequer, in truſt, to attend rey 
the orders of the ſaid court in the faid "is! 
cauſe. Dated this 117% of July, 1795. EL 
1 A. Macdonald. | 

Witness, 3 William Gatty, 
Clerk i in court for the plaintiff, ty 

Thomas Houſe, 
* to the Lord Chief Baron. o 


5 * Between 1 


Of the Suitors Monty. 


345 


Between A. B. plaintiff, Cenifcate o 
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; Theſe, are, to certify, — 3 an ks 
of the couxt of Exchequer, at H/efanin- 
fer, made in, this cauſe the. day 
of inſtant, F. J. Eſq. Deputy 
to his Majeſty” s Remembrancer, is di- 
rected to transfer to the plaintiff, 280/. 


75. 44. in the joint ſtock of South-Sea 
annuities, ſtanding in his name, in the 


books of the South-Sea Company, as 


Deputy Remęembrancer of the court or 


Exchequer, in truſt, to attend the orders 
of the Jaig court, in the ſaid cauſe. 


Hated his I 15 1 of Ju, 1795 “ 
HO «wp | et a 


che, =  Williom Ce, 


TD: _ Clerk i in court to the plaintiff, 
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Coſts are dif 
” court, and though they ordinarily 


follow the right, and are decreed againſt 


the wrong doer, the court. Can either in- 


creaſe, diminiſh, or apportion them, ac- 
cording to the nature of the caſe, and the 
er of the Parties: e | 
£13 095 WH 601-1:110 
In AY In 'a queſtion of title to tithes, the 
— oY cauſe took up fifteen days in hearing, 


erecd coſts, and, and was then adjourned for judgment. 


hy. 
b In'provitig the title of the plaintiffs, Va- 


rious antient documents were read, of 
which the defendants were appriſed. 
On pronouncing judgment, the court 


decreed the deſendants to account for | 


the tithes demanded by the. bill, with 
coſts; and the reaſon which fell from 


the court for giving coſts in this long 


litigated cauſe was, becauſe the material 
evidence adduced in ſupport of the 


plaintiff's title came from the hands of 
ee Ben v. - Srutt, 7. 8 1795 


in Scac. 
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In a general defies to a bill for ſub- Cofts, in what 


cCaſe given to the 
traction of tithes, if an account is de- hearing, and 


creed to the plaintiff with coſts, they are — — 
only given to the hearing, and the ſub- 

{quent colts are reſerved till after the 

account, is taken,; and the reaſon fee 

to be, that,. if, in rendering that e 

firly,. a, plaintiff ſhould litigate. at with: 

rigour. or 9 he ſhall not bes int 

titled to is goſts. 1 


U 


ral i IG EP 5 
But 1 —— 92 4 decree Sas: a. ge⸗ Cofts in a de- 
neral account to be taken between the reſerved il at. 
parties, and it is uncertain _in.,whoſe fa- 2 . TO 
vour the, balance. of the account may turn 
cut, the court in this caſe, always, ren, 
ſerves. the, coſts, with further. directions, 
Ul after the Ma Maſter hath made Als: 
report... EA ply Anne 
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When, coſts are decreed * ee a bill by 
creditors to be 


cate to be fold for the benefit of cre- paid before their 
ditors, the Plaintiff and deſendant 206 Ce... 
inticled t to, them before, the creditors. are : 
intitled to their demands,, 70 v. e, 

T 1753, 2 Ve. 77 de bw 


3 
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If colts, are e reſerved: by the act de- . in what 


caſe not given 


cree, and no notice taken of them when ger 8, a0 perl 


to the Houle of 
the Lords; 
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the report is confirmed, and on appeal 
to the Lords, they order the Deputy Re. 
membrancer to vary the account in one 
article, and confirm the decree and all 
other matters in it, but take no notice 
of coſts in their order, though in the 
ahppeal it was expreſsly alledged that coſts 
pere reſerved; upon hearing the cauſe 
on the report made purſuant to the order 
of the Houſe of Lords, this court re- 
fuſed to give the plaintiff his coſts, 
- Croſsley v. — 3 oY 
Hand, 245» | a8 Ir 1.6 


88 ok = of +1 8 4 Ge. 
A phiintiff ors A plaimifF at at the eg Was tered: 


dered her coſts 


to the _ her coſts: up to the time of filing the 
tion, to 

— replication, and to pay the defendants 
quent everet® their coſts ſubſequent to the replication, 


Gale v. Gale, Hil. T. 1789, in Scac. 


Tires rafters. After the plaintiff's coſts in the above 
Nene wo Cauſe had been taxed and ſettled up to 
tion, the colts the replication, :the- defendants brought 
to be beide in their bill of ; coſts to be taxed ſubſe- 
e ſurvivor. 
quent to the replication ; and on this 

occaſion a queſtion aroſe, whether the 

coſts of two of three truſtees who died 

before; taxation, were loſt or were ſaved 

to the ſurviving truſtee, they all joining 


in 


Cass. $49 


in-one defence ; and the Maſter was of : 
opinion that, as theſe defendants anſwered 

jointly, the ſurvivor was intitled to the 

whole ad 1 v. e A m 

i eee. ans! badge 


12214 
4 


"Jif If auer e ends ths eee gs 
court will make him pay coſts,” though pay cont. 
coſts'out of the eſtate would be the ſame 


benefit to the plaintiff. _ v. Aan 
M. 1734 3: W 344. OT 


But if a bil 18 wks for an ACCOUNT tn what ca he 


againſt a truſtee who anſwers readily and fest _— 


honeſtly,” he ſhall pay (intereſt for the ??: 
fam due from the time of the liquidation | : > il, 26 8 
of the account, but not coſts. Other- 9925 
wiſe if he controverts the account. Pr. 


ch. 24. Eg. Abr. 12. 


= To a bill to perpetuate the tefdiriboy In = bilt to per⸗ 

ö of vitneſſes the defendant appeared and Bengt vit 
b anſwered; and after witneſſes were exa: r 
- mined, the defendant applied | for his 
coſts, the plaintiff having had the effect 
of his bill by tlie examitiation of witz - 
1 neſſes; which was accordingly ordered, 

l vith a reference to the Deputy Remem- 

; n to tax his colts. Euil v. Fones, 
! 0 13th 


359 0e 


i 3h July, 137 f. Bott v. Tbompſen, 
6th Now 1742: 8 Liber emo mM args 


Colts of diſco. On the 224 f nn, rio, it was 
8 moved on the part of the defendants, 
5 ET that they might be paid their coſts, the 
_ plaintiff having had the benefit of the 
diſcovery fought: by the bill, on whick 

che beet an w narf cauſe. 
165 au . 
On the 1605 of Fpnibrfallowing; the 
plaintiffs ſhewed fof cauſe, that they 
would pray relief againſt all the defen- 
dants, and undertake to amend ' their 
bill for that purpoſe in a eng and 

ep Face ene was ne | 


n the; 0 of April, as "Reine 
moved to, diſcharge the above order, and 
chat it might be referred to the Deputy 

KRemembrancer to tax the coſts of the 
diſcovery, and of this application, the 
| bill being for a diſcovery only, and the 
g deſendant having fully anſwered'it. This 
was oppoſed on the part of the plaintiffs, 
and the court ordered that the plaintiffs 
EEE ſhould be at liberty to amend their bill 
ppon payment of the ebſts of the diſco- 
| very and of this application to be taxed. 
Liber 


2 


Coſts. | | 351 


Liber Ordin., 29th April, 1777, in Scuc. 
Wilkinſon v. The: Mapeer of Chrift- College, 
Cambridge. 


he coſts of diſcovery are now ap- Coſts of diſcb« .- 
Fa 1 P very applied for 


pled for by the defendant without giving without wotieas 
"Op N t except they are 
notice of the motion, except where the defired to be 
aid to the ſo- 


colts are deſired to be paid to the ſoli- ſicitor. 
citor in the cauſe, in which caſe notice 
muſt be given of the motion, as it takes 

the payment out of the common rule. 

This order was made upon notice in 
Lord Banbury and e pen . 

e ee. E. Lin 


o 
11 
11 


Ns at the 
Where the aber of the governor 83 


and company of the Bank of England — — 


was not replied to, and the bill diſmiſſed their anſwer not 


with coſts as to other defendants, the G- om + ne 
vernor and company are only to have 40s. 

coſts, according to the courſe of the eoutt: 

So held on ſpecial argument, 234 July, 2 

and i gib November, n e et Vi 

Onith, in ear, er e 7 - 8 85 


66 4 
4 


Notwithſtanding d the abe neh . he Generdl ces 
-, applict! for in 4 
above caſe, Mr. Fackſon ĩ in 4 ſimilar one, "ſimilar caſe, but 


3 counſel for the Bank of Eugland, ap. . 
plied to be pad their Leneral coſts to Be 


\ | _ taxed, 


v 
> e. * 
devs 
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Of the ſtated 
eoſts of the 
aourt; 


In what caſes 
they have been 
increaſed upon 
overruling ex- 
Septions. 


_ Cofts. 


_ taxed, inſtead of 40s. But per curiam.— 


The Bank of England are, in this caſe, 


mere neceſſary parties; brought before 


the court to protect-the intereſt of the 


Plbaintiff; and their anſwer not being 


replied to, ordered that they be paid 40, 
coſts only, according to the courſe of 
the court. Pate v. Quince, 5th Jule, 
1779, in Scac. | 


The coſts of 40s. decreed in the pre- 
ceding caſe, may be claſſed amongſt the 


other ſtated coſts of the court, upon ex- 


ceptions, pleas, demurrers, and the or- 


. dinary proceſs of contempt to compel 


appearance and anſwer. At the time 


theſe coſts were firſt eſtabliſhed they 


were conſidered by the court as a fatis- 


faction to the party to whom they were 
allowed; but comparing the value of 


money at that period with the great de- 


creaſe of it at the preſent, they now fall 


conſiderably ſhort of their intended 
compenſation. In the caſe of excep- 
tions indeed, where they have appeared 
frivolous, and manifeſtly taken ſor delay, 


the court has in various inſtances in- 


creaſed the allowance of coſts to a de- 
fendant, and inſtead of his receiving 405 


tior 


a 353 


the cd coſts upon * excep- 
tions, the court have ordered 5. and in 
ſome caſes 101. 5 


80 where nine exceptions upon ar- 
gument were all overruled, and though 
the counſel for the plaintiff . offe red to 
wave them, the court ordered the plain- 
tiffs in each cauſe to pay the defendants 
10], coſts. Guyon v. Anſell. Guyon v. . 
nuten alt Jute, 1786, in Sear, : 


W - ermino Sandi Hularii, Anno 29 & 30 1 
Kern. Regis Caroli IL. Ae ee 


be taxed, in- 

Inter Auorn Domini Regis Gene- — —ů 

ralis ex relation Adami Browne, — * 

Baronetti, et alii, Wer. 
et 

Nicholum Stoughton, Baronetti, 45 


fendentem. 


Per Bill Anglcar' 6 


3 1 the motion of Mr. Smith 
on the behalf of his Majeſtie and the 
laid relators, informing the court that 
the ſaid bill was exhibited in Trinity 
term in the xxiijjth yeare of his now 
Majeſties raigne, and that the ſaid de- 

Vor, II. A a fendant 
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Cas. 

fendant did put in a plea thereunto, "Wo 
which was overruled, and that the ſaid beth 
relators have been at great charges in * 
proſecuting the ſaid defendant for his 10 ul 
contempt in not anſwering, and in pro- Wn 
ſecuting the late | ſherriffe of the ſaid aid x 
eounty upon nine writs of diſtringas, for 6-H 
not bringing in the body of the faid de- gf 
fendant, being taken upon a proclamatiin Wi 
F rebellion; and that the ſaid defendant ty 
| hath this time ſworne and putt in his ralh, 
anſwer, and that by the ordinary rules of them, 
the court, there is due onely in this caſe * 
1 208. for coſts, which the defendant's at- df 
torney in court tendered with, the faid tinſe] 
| | anſwer, and the ſame not being ac- lu 
:  epted, in regard of the aid great wplic: 
charges in proſecuting . the defendant; wage 

and the ſaid defendant, further to delay 5 
the cauſe, having indeavoured to get on 
8 the ſaid anſwer out of court, the faid "IH 
Mr. Smith therefore prayed that, in re- WP! 
gard of the aforeſaid great charge and iff for 
delay, the faid relators may haye their als 
Full cofts, and that the faid anſwer may eofls tz 
bee forthwith filed. 'Whereupon the irming 
court, conſidering the premiſes, and that paid by 
it is juſt and reaſonable in this extraor- One of 
- 2 705 caſe to increaſe the Roth, beyond i 40 


the 


the ordinary rule; it is thereiipon, i in the 
hearing of Mr: Finer for the defendant, 5 
ordered by the court, that it bee referred 
to the Deputy of his Majeſtie's Remem- 
brancer of this cout to tax coſts for the 
fd relators, and the ſaid anſwere to be 


Gan ifo 


bndaith! Tod. as itt Is INK in. 


Where dats are ACerecd to a basel * decreed 
and to be paid by the defendants gone: he = | 
rally, each defendant being liable to pay Bae to — * 
them, the plaintiff may demand and 
recover the whole from any one of them, 
and if one defendant pays the coſts ſor 
timſelf and his co-defendants, and they 
refuſe-to'reimburſe him, the court, on 
zpplication, will order thee to contri- 


bute their CONSE | 


* 


on the Bang of Pr cauſe, the de- In what caſe 
coſt - 
fendants, who were eight in number, ts ee 


vere decreed to account with the plain — 158 
tiff ſor the value of their tithes with 

coſts, The account was taken, and the 

colts taxed at 164). which, upon con- 

frming the report, were ordered to be 

pad by the defendants to the plaintiff, 

: One of the defendants died before taxa- 

lon, and therefore the coſts were loſt as 


e 8 | 
A332 to 


„ Cofts. 
to him. The other defendants (except 
the defendant Thompſon, who refuſed to 
pay his ſhare) contributed their reſpeQive 
; proportions, and accordingly paid the 
1641. to the plaintiff, It was now moved 
by Mr. Brown, for theſe defendants, that 
the defendant Thompſon might pay his 

| ſhare of the coſts, and that they might 
be apportioned; and the court ordered 
it to be referred to the Deputy Remem- 
brancer to compute and report what 
each proportionable part of the 164. 


coſts amounted to; and that after ſuch U; 

computation and apportionment, the de- NES 

fendant Thompſon ſhould forthwith pay e 

to the other defendants, or to their aſ- deper 

ſignee or affignees, ſuch ſum of money het 

for his proportion of the x64/. as the plaint 

D. R. ſhould direct. Jones v. Cauborie, Kao 

61h Feb. 171 9. Liber Ordin. in Scac. cas 

3 where 

| — e Seel writs of di bow iſſued 1d 8 

corporation for Againſt a corporation, in as many dl andes, 

7 a ferent cauſes, for non: payment of coſts more 

9 1 % of diſmiſſion; and the ſheriff of Lr der 

returned upon each writ, that this cor 75 f 

poration had nothing in his bailiw 410 
whereby he could diſtrain them. Mr 


. | Stainſly moved, that a ſequeſtrarion migil 
| | non 


Coffs. . 357 


now iſſue againft them, and which, upon 

reading the ſeveral writs and returns, the 
court ordered accordingly. Corporation 
if Malden v. Mitchell, and in three other 

cauſes, 6th Dec. 27s, Liber Ordin. in 
bac. | | 3 


Lune Saxrti Michoclie,” As ge 
Regni Regis et Reginæ Gulieimi et 
Mari. 


bl 


2 eneris 27 ar om. 


Upon the motion of Mr. Dodd of Order for a fd. 


counſel for Nathan Griffith, gent. in- — aun - 
forming che court, that in the cauſe lately nant 2 de- 
depending in this court by Engliſh bill, _— — BY 
wherein the faid Nathan Griffith was ras Beer _ 


plaintiff, and Edward Bowen, deceaſed, ne Ce 


was defendant; upon the hearing the faid 
cauſe a decree paſſed for the plaintiff, 
whereby the ſaid defendant was ordered 
and decreed, by due and legal convey- 
ances, 'to aſſign over to the plaintiff a 
mortgage i in the ſaid decree mentioned; 
ind to deliver to the ſaid plaintiff Grit 
#th the writings and ſe curities therein | 
allo mentioned; and there was taxed 
| againft the ſaid defendant in the ſaid cauſe, 
ig. A 23 | for 3 


_ Me. | 


ſor the ſaid plaintiff, 25. for his, coſts, 
that the ſaid defendant Bowen, before his 
death, was duly ſerved with a ſubpæna, 
and for non - payment of the coſts an at. 
tachment had been awarded againſt him, 
ſince which the ſaid Bowen is dead, not 
having paid the ſaid coſts, or performed 
the decree, having firſt; made his wil, 
and Anne Bowen, his relict, ſole execu- 
trix thereof. It was therefore now pray- 
ed, by the counſel of the ſaid Nathas 
Griffith, that a ſubpæna, in the nature of 
a ſcire facias, might be awarded againſt 
the ſaid Anne Bowen, the executrix, to 
enforce her to pay the ſaid coſts, ſo as 

| aforeſaid due from, and taxed againſt, 
her teſtator, unto the ſaid Nathan Grif- 


Fith, or to ſhew to this court good cauſe 


| aka the ſame. ' Liber Ordin. in Scat, 


| Ter his. P 8 W 2 Regni Regina 
Ame. | 


Martis, 25 die Art, 1703. 


Order that 100. Winden on hearing the SEP in 


. coſts of diſmiſ- 
don, taxed in Trinity, term Jaſt, wherein Henry Owen, 


— — Eſq. was plaintiff, and Anne Gwynn, 


kg ins exec nnn it was ene the 


tor. | Ki * be” * c 124; Plain- 


of tl 


Cops. 


plaintiff's bill ſnould be diſmiſſed: Now 
whereas ten pounds coſts were taxed for 


the defendant; and the court being this 


day informed by Mr. -Eitrick'of counſel, 
with one Sackville Gwynne, that the ſaid 
Anne Gwynne is lately dead, and that the 
ſaid Sackville is her fon and executor, 
Mr. Ettrick therefore prayed, that the 
ſaid Mr, Owen may pay the ſaid ten 
pounds to the ſaid Mr. Sackville Guys, 
the which this court doth order, 


Tir ermino Paſche, Anno 3 Regni Rai, 
Georgii J. 


Veneris, 31 die Maii, 1 717. 


Inter Watkin Morgan, et ain 
uxorem ejus, Edvardum Thomas 
Darcy, Thomas Mariam, J. ho- 
mas et Margarettam Thomas, 


| Infan' per Edvardum William 


; Milon, et Ludovicum Parry, 
| Prox amicos Jugs, Quer. 
et 
nme as illiam Mereditb, Def. 


Per Bill Anglican. . 


Whereas the plaintiff, at the nee 
bas the defendant, were regularly ſerved 
A a 4 with 


to the plaintiffs, 


to pay 411. coſts, 


359 


A like order for 
a ſubpæna ſcire 
facias, directed 


or one of them, 


taxed for a de- 

fendant in his 

life-time to his 
adminiſtrator. 


Cofts. 


with proceſs of ſubpænd under the ſeal 
of this court, to appear on Thur/day the 
75 of February laſt, in the Exchequer 
chamber, to hear judgment in this cauſe. 
Upon teading the affidayit of ſervice (no 
ceunſel attending to open the plaintiff's 
bill), it was prayed by Mr. Brown, of 
counſel with the defendant, that the 
plaintiff's bill might- be diſmiſſed out of 
court, with coſts to be taxed, which 
this court did then order accordingly, as 
by the ſaid order may more at large ap- 
pear; and thereupon coſts were taxed 
for the defendant againſt the plaintiffs at 
41.3 but beſore any proceſs could be 
ſerved on the plaintiffs for payment of 
| ſuch coſts the defendant died, and letters 
of adminiſtration of the goods and chat- 
tels, debts and credits, of the faid de- 
felidant, being now granted to Mr. R. 
Harris, as principal creditor to the ſaid 
defendant, it was now prayed by Mr. 
Brown of counſel with the faid Mr. 
Harris, that a ſubpæna, under the ſeal of 


360 


this court, in the nature of à ire facias, 1 

0 may be awarded, directed to the plain- Mr. 

| oy tiffs, or to ſuch of them as are now liv- bol 

= ing, to pay the coſts taxed to the ſaid fend 

= 2 OY" Harris, as adminiſtrator to the banc 
id 


a 361 


aid defendant: It is thereupon. this day 
ordered by the court, that the faid plain- 
tiffs, or one of them, do forthwith pay 
to the ſaid Robert Harris,. adminiſtrator 
to the ſaid defendant, or to his aſſignee, 
the ſaid ſum of 417. of lawful money for 
coſts taxed in this cauſe, or ſhew cauſe 
to the contrary on the firſt day of Tri- 
5 Wr A Ws ir dar. 10 
7 ermino Sante 2 initatit, Amo Regu 

| Regis Georgii. 2 


| Sabbati, 0 die Julu, 177. 


5 Inter Thoman F. oy 3 9955 
Wy 
Thomann Burtholmt, Def.” 


kJ Inter Jobamen We nile, Ae. 
et 


6 7 boman nende, Def. 


Per Bill Anglica 8 


The. court er being this day informed by A like order for 


Mr. Foley of counſel with Anne Bur- as, de 


he pl 
tholme, widow and executrix of the de- 10 p 1 ge 


fendant Thomas Burtholme, her late huſ- 4 ts, taxed 


for a defendant 


band, eee that upon diſmiſſing the in-his life-time 


to his executrix. 
plain- | 


: "La ls. 


Plaintiff's bill for want of proſecution, 
the coſts were taxed by the Deputy Re- 
membrancer, and the plaintiff © Fyjer 
was perſonally ſerved with a /ubpena for 
13). 13s. 44, coſts; and the plaintif 
Routledge was alſo perſonally ſerved with 

a /ſubpena for 137. 135. 4d. coſts; that 
the coſts not being duly paid to the 
\defendant Buriholme, attachments duly 
iſſued againſt the ſaid Fofter and Roni. 
ledge; but before the attachments were 
executed the ſaid Thomas Burtholme died, 
having firſt made his will, and the ſaid 
Anne Burtholme, his widow, executrix, 
who duly, proved the ſaid will. Mr. 
Foley therefore prayed that the ſaid Fofter 
and Routledge may pay the ſaid 13. 135.44. 
due from each of them to the faid The- 
mas Burtholme, as aforeſaid, to the ſaid 
Anne Burtholme, his widow and executrix. 
Whereupon, reading the probate of the 
will of the ſaid Thomas Burthalme, and 
the affidavit of ſervice of the ſaid /ub- 
Pana, it is this day ordered by the court 
that the ſaid Thomas Foſter and John 
Routledge do each of them ſhew cauſe to 
this court, on the firſt day of next term, 
why they ſhould not pay the ſaid 130. 135. 

A4. coſts, ſeverally taxed and due from 

. „ e 


tem reſpectiyely. as aforeſaid, unto. 


Ame Burtholme, the widow and execu- 
trix of the ſaid Thomas. Ae Liber 
Ord a8 d batte n Ohg e 


Bil diſmiſied at the hearing with coſts, Coſts taxed, if 
h fterwards taxed at 474.:175s. 5d. 5 . 
whuc — 47 / a 5 payable out of 


and a ſubpæna iſſued againſt the plaintiff his afſets, and 


to demand them; but before it could be A 
ſerved the defendant died, and the coſts fre ane. 
were not paid. Margaret, the widow 

and adminiſtratrix of the defendant, ex- 

hibited her bill in this court againſt the 

plaintiff Loader, in the nature of a bill of 

revivor and ſupplemental bill, ſtating the 


former proceedings, and the event which 


had happened; praying the benefit of 


the former decree, and that the proceed- 


ings might ſtand revived. Loader, the 
defendant, appeared to the bill, and being 


in contempt for want of his anſwer, ob- 


tained an order for time upon clearing 
his contempts; but being adviſed that 
putting in his anſwer would do him no 


ſervice, and t that he could not now de- 


mur alone, Mr. Starkie, moved that the 
regularity of filing a bill in this caſe 
might be referred to the Maſter, it being 
wig. . as a general rule, that ng 


ſuit 


_ Cofts. 
ſuit could be revived merely for the fa. 


tisfackion of coſts. To this it was an- ol 
ſwered, that though it had been taken 7 
for a general rule, that where the party * 
who is to pay the coſts dies, and the ſuit 2 
becomes abated, that the coſts, being in tu 
"the nature of a penalty, die with the W 
perſon, "arid that in fuch a caſe you can- C2 
not revive for coſts only. Yet the pre- ql 
ſent caſt differed from that general rule; uf 
for here the party-plaintiff, againſt whom af 
the coſts were decreed, was living, and fa 
the coſts having been taxed in the life- F 
time of che defendant became a certain je 
debt or duty veſted in him, and now the ob 
right of his widow and adminiftratrix. | pa 
The court however referred it to the <4 
Maſter to enquire and report to the court Pa 
whether it was regular to exhibit a bill D 
of revivor merely for a fatisfaction of g 
coſts? In ' Trinity term, 1747, the . 
Maſter reported, that the proceeding by pl 
bill was irregular. On the 177 of July WL 
his report was confirmed, and'the order hi 
and ſubſequent proceedings diſcharged, th 
but without coſts. Margaret, the wi- th 
do and adminiſtratrix of the defendant 00 
Price, ſoon” afterwards died, and made let 
* award Tims, rk" Samuel Davis, exe- th 


44 | * Cutors 


Coſts. 


cutors of her will, who obtained letters 
of adminiſtration, de Bonis non, &. to 
John Price; and on the 29th of January, 
1747, they obtained an order for a f- 
pæna, in the nature of a /cire facias, re- 
turnable the laſt day of that term, to 
which Loader appeared, but ſhewed no 
cauſe why he ſhould not pay the coſts in 
queſtion. Whereupon Tims and Davis, 
upon notice given of the motion, and an 
affidavit of ſervice of the ſulpæna ſcire 
facias, moved the court, on the 20th of 
February following, at the ſittings in Ser- 
jeant's-Inn Hall, and, though. oppoſed, 
obtained an order that an abſolute 
pæna ſhould iſſue, directed to the ſaid 
Loader, commanding him forthwith to 
pay the ſaid 474. 175. 5d. to Tims. and 
Davis, being the coſts taxed in the ori- 
ginal cauſe, and allowed to the ſaid John 
Price in his nn on e . 
5 nn G. ITC 
h On Senn Fo opinion 55 hy court, 

the Lord Chief Baron Parker declared, 

that the practice, as to the payment of 

coſts: where parties die, had been lately 
ſettled by Lord Hardwicke,, who made 
the. following dutinct om therein: 
1. Where 
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cf. ph Where colts are only perſonal 
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2. Where ry are” rut out of a 


fund. 


In the firſt eaſe, if the party dies be- 


. tore taxation, the coſts are utterly loſt; 
becauſe coſts not taxed are a wrong, and 


die with the perſon; but if the party dies 


aſter taxation of coſts; they then become 


a debt or duty due to the party to whom 


given; and if the party to pay dies, his 


repreſentative muſt pay them out of the 
aſſets; and that a bill of revivor for coſts 
taxed will lie. In the ſecond caſe, where 
coſts are charged on any fund, then they 


are not loſt, though either party dies be- 


fore taxation, but may be recovered by 
a bil: of revivor. And the Chief Baron 
further declared, that the court did 
wrong in ſetting aſide the former pro- 
ceedings, for that a bill to revive for 
taxed coſts will lie, and that this was the 
conſtant practice in the court of Chan- 
cery. Loader v. n aotb Feb. e | 
in Scac. NM. iR 111841 
PF 
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If an executor is decreed to pay Coſts Exeeutor de- 
creed to pay 


out of aſſets, and plaintiff dies, tlie Pill cons out of 
may be revived for coſts only, for the _ 


bill of revivor 


decree is not in Perſonam. Blower v. 1 lie ſor coſts 
Maorretts, P. 1754. 3 Ak. 772 OY a 


So if the executor dies, 2 phintif So if execntor 
5 . dies, plaintiff 
may revive againſt the repreſentative of may revive 


- | his re- 
the ſingers .and- penn the aſſets. Lid. eme 
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The bill in this caſe was ebe Bill diſmiſſed at 
diſmiſſed at the hearing by conſent of the tons; bur de. 
plaintiffs, with moderate cofts to bertaxed — BM 
for. the defendant. Aſter the entering, 117295000. 
ſigning, and inrolling, the order of diſ- . | 
miſnon, and before coſts were taxed, the 
defendant died. It was moved, on be- 
half of his widow and adminiſtratrix, 
that the Maſter. might proceed to tax 
the. coſts; and the court ordered the 
plaintiffs to ſhew cauſe, and the widow - 
to produce her letters of adminiſtration; 
and on ſhewing cauſe, by two counſel 
on each ſide; the court diſcharged the 
order. Mr. Bridges and Mr. Ettrict for 
pläntiffs, Mr. Dodd and Mr. Ward for 
the adminiſtratrix. Mayor of Warwick 
Lucas 14th May, 1711, Liber os. 

4 uc. | 
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Colts againſt = -Colls directed by be degree to be 
denies e paid by the defendant. were taxed and 
— — allowed at 1681, 6s, 5d. bur before. Pay 
ment the defendant died, leaving his rea 
eſtate to Joby Hilton, and Robert Hilton 
whom he alſo made his executors. Aſter 
they had. proved the Will, it Was moved, 
that 2 ſabpæna, in in in. the nature of fore 
facias, might iſſue againſt them for the 
payment of theſe coſts out of the real 

and perſonal eftate of their teſtator, or 
to ſhew. cauſe why. not; which the cour 


ordered accordingly. Muller y. Hiltm, 


724 . 17 54. Liber Or din. in Sear, 


3 


executors. defendant as to part, and to yo 1 


as to the, reſidue; the Hefendage's coſts 
were taxed at 170l. 14. 1d. The plain 

tiff brought in his bill be fore the Maſter 

to tax, but neglected to tax it; and thi 

bill, when taxed, Was ordered i 60 be & 
ducted out of what Was allowed, to the 
defendarit on the taxation of his bill, and 

the difference was to be paid to him. 
The, plaintiff neglęctin ing to, tax his bil, 

5 the Maſter, without taxation, rook the 
= _ - amount gf i it, which was gol. 7H 34. and 


"=? it om of the coſts allowed 1 
AE (iO! + « 


| 


= & & 
2 1 
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tc Ci 
reide 
the cc 
coſts, 
dant | 
wider 


55 
his bj 
land, 
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me defendant, ſubjedt to its being re- 
viewed and taxed ; and this reduced the ee 
defendants coſts . to 7 1 bs. 104. Soon | 


Goth — and defendant died: As 
theſe circumſtances, Mr. Cooper moved 
on the behalf of Mary Moore, the exe 
cutrix of Andrew Moore," the late defen- 
Gant in the cauſe, that Fane Hall ſpinſter, 
the executrix-of the late plaintiff, might 
ſhew cauſe, why a  ſubpena in the na- 
ture of a ſcire facias ſhould not iſſue to 
recover the balance of 791. 16s. 10d. 
upon which the court made the uſual 
order. Crab v. Moore, 10¹¹ Jah, 2 
Liter C Ordin. Tn x Sear. : | 


Where a plaintiff exhibits his bill i in Plaintiff reſides: 
” ing abroad, to 


this court, and therein ſtates himſelf to give — ig 
reſide abroad out of the juriſdiction of 2 

the court, he ſhall give ſecurity i in 40¹. 

coſts, before he ſhall compel the defen- 

dant to anſwer. (5 See Pet ues: in this 

vider tle Lucio ) 


+ * i 
iin 2 d 


+ AS4 44 


$0 where a phintiff fiyled hi mitt by Or Riling kms: 


ſelf in his bill 
his bill to reſide at Penrith, in Cumber- of a place, 


re he can 
land, and upon , enquiry no ſuch perſon nor be bund. 
was to be found reſiding there, upon an 


Vor. II. B b affidavit 
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affidavit of che fact, the court ordered 
that the Plaintiff ſhould; on notice of the 


order to his ſolicitor, and clerk in court, 
ſhew cauſe, why all proceedings ſhould the 
not be ſtayed againſt the defendant, untl I 
he ſhall. have given, ſecurity in 400, to qua 
anſiver coſts. 5 Collinſen v. Coton, 3d thel 
Barut, . 92. e a, in der. it 
ders e\ in t 
7 5 N. B. The Piti did not ber any cale 
cauſe, Put gave ponent by recognizance ordi 
in 40ʃ. colts, folic 
; | | "LL * : | "EP | com 
, 0 as Ade of 7 this caſe, the clerk 
g _ court made à like order, where the the 
+ plaintiff ſtyled himſelf of Walworth, in coſts 
2 the county of Surry; but, on inquiry, pear, 
: 8 nd ſuch perſon was to be found. Jans day, 
U | V. Tilladam, $19, Moy, £79 5. Liber mack 
; | | On. | 123 court 
| | ne Pults 
ky IE was las OY Mr. 115 , 15 Nac. 
pane. the defendant, who had his colts decreed 4% ve 
is ch gt A to him, that the Matter might be direct- 5 
n ed to allow 15“. charged i in his bil of the, 
nefſes at Edin- coſts now under taxation, for the fees Matic 

burgh, refuſed. 

and expences of his ſolicitor, in attend- of thy 
ing the execution of the plaintiff's com- bern. 
name 


miſſion. to examine witneſſes at Edin- 
8 burgh; may 


Cabs, 37· 


11 2 bi, and, in ſupport. of this motion, 
it was inſiſte d, thaxthe aygendance of the 
defendant” s. ſolicitor Was, neceſſary, as 28! 5 


the commiſſioners who were reſident. at 
Edinburgh | were not ſufficiently ac- 
quigted With. the. forms of execyring 
theſe, commiſſhons, in England,. and that 
it Was rope they ſnould be. "nfirucied. 
in thoſe- forms. But, per curiam, this 
caſe cannot be Aiſtinguiſhed from the 
ordinary caſes, of allowange; of fees to a 
ſolicitor attending; the execution of a 
commiſſion ; and upon inquiry of che 
clerks in 'court then preſent, What, was 
he uſual : allowance to a ſolicitor in taxed 
coſts upon ſuch an occaſion ; and i it ap- 
pearing to be no more than 13s. 4d. Per 
day, and that. chat allowance had been 
made by the Maſter in this caſe, the 
court refuſed to increaſe the allowance. 


Pultney v. Cornwal, 17th Dec. 178 9, in 
Jas e ni 


Try 
* 29. 3 Me, 


Where che ſult e e concerns 5 Colts ether 
al l- 
the nights of the crown, and the infor- Ledby the At- 
torney- General. 
mation is ſolely exhibited i in the name | 
of the Attorney- General, he neither pays —T5 
nor receives cots: : But when a relator is 
named in the information, if the {uit 


BER B b 2 ſhould 


Iz ” Coſts, 
; n 201 at S. JE 1 Bret 19 o have been. i improper ly 
Cad UROL e of 40356 not properly ' conducted, 


3 %n Of 301 
39189 Ig we . the c | | a 
ve « 3 a1 » PROP © of 7 YU Q! a g me the re- 
4 
{+ He *{ I ( 7 7 72 


tor 
Ti Wits 200168 


Ayla KIOKOTT) Ic , 2 


Relator cannot 

let the — Y 9 0 

dan ith- 

dants go with= Of this fuit, he cannot diſmiſs it, without 

—— che e Privity of the Attorney. General; 

without = STYLE th I 0 iv 
ivi the r e relator - e 

— 8 as. whe F. N at 


neral. defendants might go without day from 
b the information without coſts, to which 


defendants conſented ; but the court re. 


fuſed i it until notice was given thereof to 


[914% 


the Attorney-General, 5 284 Ofober, 


1742, 1 Aforney-Ganeral qi tf relation | 


* ME v. Mat, in 5 Hy „ 3 


OA 
3d arivicg £5 7 26th; Heron 


A new infor- 
mation aiter a 1 


— —4 Bremen, and. two 4 on ful evi- 
fra be an- dence in intruſion : ordered, that the 
e per General be attended to name 
75 e relator, and he to ſhew cauſe,, Why he 
ſhould not be anſwerable. for, coſts; and, 

in the mean rime, the defeadant not to 

be. compelled | to anſwer, Liber Oran. 

in 8 cac. ih 7 aly,. Arne; -General and 


Pockering, Nin 15, cler z. Lie Orgin 


| a . 
in Nac >J102 rw 100905 1\ur F21 -: 


od *d 4 | Upon 


. 


e u gh the ci, has the, condult 


_ Aa 


ever f ſitialf; 2) if there hath been a ten- 


ps. © 
1 © 148 mY 
Upon mötton > that party may pay Cofts vr not 
colts fol not kopi aWrdidg to noti 0 SIR 
(hich was deff bY WE Whole e — 
it was ſaid by one of the Barons, that i 


there are three notices of motion gl en, 
nd after 4 fourtf”'noti de th, 10 


all nor idee wp pon 4 fourth withb out "doo de on >. 
paying coſts HY three fi * A 


Tei, bo one Fo 1-3 be: 


be. vsb ft <1; W929 Ir ne 5 
1 N05 1000 ubiv, MOLE: 10a 55 


85 Sit inde d notices were given! pf 
che defendant d Tchean the cauſe, an 10 

orb not attend to move upon ah "of 

tei, but alf which the Plaintiff at- 

tended by his Tounſel, Mr. Perrott 

moved, that theſe notices might be diſ- 

charged Wich "coſts, which, on Hewing 
co gn one scoordingly, gon a Dit 
*07 3803 297919 be B 2 


Ruda bill for tithes the defendant — what time a 
ender of tithes 


abtk Hot flit w 4 tender before, or make S 
it in kd Anſwer; Although the value be ay 


der before, and a, tender is alſo made 
by che anfwer, the defendant ſaves his 
cofts 3 but if the tender is only by the 
anſwer, he muſt account with coſts. Bun. 


28. | | 
09\] „ | Where 


— 
v2 
p 
| IF 
da 
be 


as 


22 
Were 3 a, | defendant f is deſirous to put 


12 22 end to the ſuit, and by his anſwer 
| - renders. the money due for tithes and 


Form of bite 
order making a. 
tender of tithes 
and coſts. 


coſts, in order that the plaintiff i may ſtay 


proceedings againſt him, or proceed at 
the peril of coſts, the defendant muſt 


obtain the following order. 


54 Vage, the „ d : 1795: 


Lot e! Between A. B. plaintiff, 


NI ap ER: ib and 
5 CO Ih K D. defendant, 
8 the motion of b. 1 


at on behalf of the defendant, in- 


forming the court, that the defendant 
had filed his anſwer to the plaintiff” 85 
bill, whereby he tendered to the ſaid 
plaintiff the ſum of for the 


. thithes of the ſeveral ticheable matters 
demanded by his bill ; it, was, thereſorc 


prayed, that the faid Plaiatiff, might ac- 
cept the faid ſum Wi. together 
vith his colts of KEE fairy, in 'reſpes 


| thereof to this time, which, the faid de- 
fendant is now ready, and hereby offers, 


to pay to the ſaid plaintiff; or that it the 


— faid plaintiff ſhoyldproceed 1 in this cauſe, 


for 


6 51 


ſor the recovery of the ſaid N in 
queſtion, that ſuch proceeding may be 
at the peril of coſts; whereupon the court 
takes notice of the tender, and hereby 
directs that a minute thereof 100 enttered 


ee 


* 


It was moved on behalf of ſeveral de- — m- 
ſendants, that the plaintiffs might ac- =_ with 
cept the ſum of 155: 24. from the . 
defendant. Doniſthorpe ; 195. 15d. from 
the defendant Stagg ;. and 10. 5g. 14d. 
from the defendant Gill, which the de- 
ſendants had - tendered by their anſwer 
to the plaintiffs, together with the coſts 
of this ſuit up to this time, or that the 
plaintiffs” may proceed at the peril of 
coſts : Whereupon the court took notice | 
of the tender. D. and Ch. of Briſtdl, v. 
Doniſtherpe, | 11th November, On, in 
Gs MS, - | 
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If before the | exhibiting of a bill for 
tithes, the occupier tenders a ſum of 
money as the value of his 'tithes, and 
upon taking the account it ſhould appear 
that the ſum fo tendered was the value 
of the tithes, tlie ee in the w_ will 
be hable to coſts.” 150 29 

aſs B b4 The 


5 
Foo 
* 
* 
2735 
- © 
3 
50 4 
RW” 
s & 
bog © 
= 
"I 
5 
. 
2 
T3 
I 
4 
"41 
> 
"4 
. 
8 
* 
WE 
"i 
4FZ*Y 
1 
4 
* 
A * 
* 
i 
4 
* 


n 


79 =” 
— 91 The, bill of, an, infant by his next 
bew n friend 92S, cm hearings, diſmiſſed vit 
them, coſts; befare... the coſts, were taxed, the 
infant died; the defendant now moved, 
that the coſts might be taxed, and that 


the prochein amy might p pay the ſame. 
See e 17 33. n en v. 


Compion, in Scae. 7 : 15 
he inſant nb 507 Þ: 
— of The Pr qeheix ar any oa ad the in- 


- age, ordered to Fut being now of age, might repay him 


ſhew cauſe why 


pay clo the coſts he had expended in praſecuting 


— the ſuit. Ordered to ſhew cauſe. 28/h 
November, 1748. Braus V. 1 8 Liber 
Ordin. in Fnac. r ning} Hoh 


3 10 31e 11 


1 W. B. No cauſe appvars to = "IM 
hem, e * it Mae 18 DI 5 ö | 


A a order 15 kao. the 875 Day 1 2 1766. 


of court touch- 
ing coſts, upon 
hearing a cauſe ©' 


on bill and The een king into eee 


— 


ö ihe, preſens. courſe and practice; of this 
court, in relation to coſts, to be re- 
ed upon diſmiſſons of bills in cauſes 
brought, to hearing upon bill and au- 
Wes, which coſts. are; only An where- 
by the plaigtiffs are; frequently engov- 


He bring. oral pot Win 
| ts, 


50 15125 


CDs. 


att! a 


A 


bills atict f ler fuck cauſes down o. eee 


ltaring; to prevent the ſame from being 


diſmiſſed with coſts for want of proſe- : 


cution, in which caſe the defendant would 
be intitled to his full co „ to be taxed 
by the Deputy Remembrancer of this 
court; by means whereof much unne- 


ceſſary trouble is given to the court in 


hearing ſuch cauſes, and the defendants 
are frequently put to very g great &xpenice, 


for: which, "according to the preſent ke 
courſe © of the court, they receive no 


other ſatisfaction than ſuch 40. coſts. 


The court, therefore, to diſcourage ſuch 


practice, doth declare and adjudge, that, 
for the future, the ſaid courſe or Prac- 
nice of this court ſhall be varied and 


altered: And that where any cauſe ſhall 


be brought to an hearing upon bill and an- 


ſwer, and fuch bill ſhall upon ſuch hearing 8 
be diſmiſſed, that this court may, and is 


at liberty to direct and order ſuch diſmiſ- 
on to be either with 405. coſts, or with 
coſts to Be taxedby the Deputy Remem- 
brancer; or te be diſmiſſed without coſts, 
25 the cout upon the nature and merit: 
of the” cafe that” think" fit; And that all 


Un 8 wv 


perſons conterhögr "nd" take Bötice 


thereof," it is ofdered, that this e order be 


id 


entered 


0 * 


k \ 6 
+ * > ww 
700 8 
ry 1085 
0 4 21 * * 
— 
F £ 1165 117 
— 
11 


Nane 


F i. WF. 
RO ; 
* 8 


Fc 
Wks 5 hd Wa » it Show. A Or one,” . 3. of 


on * * 3 . 3 lr ens. - Th 5d wy PIT Cu * 
88 P 2 - * — N * 1 Ne 5 = 


7 9 


"A oe ea 


— 1 
rr 
* e + . 


8 


bre 3 
= 


** Wr 
2 5 
* E 


FEZ ˙Üw1Aꝛꝛ2—J— ñ¶ X24 
a 2 8 r * * 8 ** & % G 3 N PB. pe. 2 8 < 02 B 


378 


Coſts. 


entered with the regiſter, and a copy 
thereof ſet up and affixed in the public 
office of his Majeſty's Remembrancer of 


this court. 
| T. Parker, 

C. Clarke, 

1d enn 5 . Legge. 
1 
4 
Hors 
the. 
the 
\ _ caſte 
lame 
Date 

5 Receiver, 


* 4 * & 2 T * * £. 
>» ö 
8 "ies ob LS FF # a #54 
cerver, +9099 219, 
by » 


{NF HEN a receiver is directed to be 
appointed in a cauſe, either by 
:n interlocutory order previous to, or by 
à decree on, the hearing of the cauſe, a 
propoſal muſt be carried in before the 
Maſter to the following purport : 


ln the Exchequer. 


Between (Hale all the parties 
in the cauſe, } 


The plaintiffs in this cauſe propoſe 
A, B. of Doncaſter, in the county of 
Lor, gentleman, to be the receiver of 
the eſtates in the pleadings named. And 
the faid A. B. propoſes C. D. of Don- 
caſter aforeſaid, Eſq. and E. F. of the 
fame place, Eſq. to be his ſureties. 
Dated this day of 17 

12 8 5 


Solicitor for the plaintiffs. 


This 


RCC 


1 
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en 
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12 
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R aber. 


This propoſal being left with the 
Maſter, che uſual warrants are taken out 


upon it) kfd when h he has appfoved of 
the febeWENTfId his ſureties he certifics 


the ſattie to h. coùft by à certificate, 
1 Hr d Ss. file and copied by the clerk 
Un FT. who Al for the 


in court 
18 3 525 0 

recelver. VVV 
9195 2 1990 & (11. DD£&CH | W k 


Tie 1 0ſal being allowed, the re- 


Nr 


| ceiver "ind bis ſureties muſt enter into 


Form of the re- 
cognizance. 


the following recognizance for his faith- 
full acc unting for what he ſhall ſo re- 
ceive. The recognizance muſt be in 
Ghee amount of the yearly rents 
ofthe eſtate, and may either be acknow- 
ledged before « one of the Barons, or be- 
fore commiſſioners appointed for that 
purp poſe i, in the ef 1 


50 it reviſe that 4. B. of 
HDoncuſter, i in the county "of York, 
© gentleman, and C. D. , and E. F. 
of the ſame place, Eſq 1 90 come 
in theilt pfreper p $ "before 
L. M. and k ok : g Majeſty 's 
421 TCommillibners, By virtue of the 
de * "bs miniſflon TM anne xed, on 


cl a 84 day ä 1er. 1 


d Tit 


2 the 


the [IEEE Fan reign of 


his Majeſty. King George the 
Third, and jointly and ſeverally 
acknowledge theraſelves indebted 


0 Nis Gall Majeſty in the ſum of 


| of 4 2 
Wbetes by an order (0 ar deeres 0 of 


his Majeſty's court of Exchec uer g 1 
Weſtminſter, made in a certain cauſe there 

depending in the faid court, wherein 
(bere hate the. names of all the, e in 
the cauſe, ) it was ordered, that! It © ſhould, 
be, and 1 it was thereby, referrec | to. E, if 
Elq. the Deputy to his Majeſty' $ | Ree 

membrancer of this court, to appoint A, 
proper perſon to be receiver of the 


rents And profits of the truſt efates. late 


of K. L. Eſqd. deceaſed, i in the pleadings, 
ol this caliſe mentioned; and that ſuch, 
receiver, ſo to be appointed, ſhould give 
ſecurity, by ; recognizance, to be ap- 
pro ved of, by the ſaid Deputy .Remem- 
bs In uch ſum of. Money as he 
bre 1 85 roper duly 1 to accqunt be- 
5 the fad D eputy. Remembrapcer for 
1 e enk and pay the 

oh the; reof from time to time, 
into court, in maan Ty ner, in che. ſaid order 


or decree mented, or in ſuch} manner 
as 
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of the ſaid rents and profits; and do 


3 
* Yo 


as the en ended ut : And whereas 
the, ſaid Deputy, Remembrancer, by his 
report bearing date che day of 

laſt, hat approvediof and appointed the 
above- named A. B. to be ſuch receiver 
as aforeſaid, and hath approved of the 
above-name® C. D. and E. F. as ſure- 
ties lor the ſaid A. B. on his and their 
entering: into a dercn to his Ma- 


jeſty in the penal ſum of conditioned 


for the ſaid receiver's due execution of 
his ſaidt office of receiver: The condi- 
tion, therefore, of this recognizance is 
ſuch, that if the ſaid A. B. ſhall well and 
truly collect and receive, or uſe his beſt 
endeavours to collect and receive the 
arrears now due of the rents and profits 
of the ſaid truſt eftates, and alſo the 
growing rents and. profits thereof, as the 


fame ſhall from time to time become 


due and payable : And if the ſaid A. . 
ſhall and do once in every year, or oſtener 
if required, render a true and faithful ac- 
count before the ſaid Deputy Remem- 
brancer, i in writing, of all ſuch ſum and 
ſums of money as * the ſaid A. B. ſhall 
have received, or which, without his 
wilful default, he might have received 


and 


Receiver. 


and ſhall, alter all juſt allowances ave 
been made to him for his falary and ex- 
pences in the execution of the ſaid office, 
pay the balance of the money which, at 
the end and determination of every ſuch 
account, ſhall remain in his hands into 
this court, or to ſuch perſon or perſons 


as this court ſhall appoint and order to 


receive the fame : And if the ſaid A. B. 
ſhall well and truly behave himſelf in the 
execution of his ſaid office of receiver, 
as aforeſaid, then this recognizance to be 
void, or elſe the ſame ſhall remain men 
force and virtue. | 


Taken' and acknowledged 2 aun 


1 


dhe arp and year above= : ISO E. F. 


| written. £44 i ien 746 FH, 
This pits is entered in a 
public book kept for that purpoſe, and 
afterwards inrolled, ſo that a ſcire facias 
may iſſue in caſe of a breach in the con- 
dition; or when the receiver has finally 
dofed his accounts, either at the end of 
his office, or by a previous reſignation 
of it, the recognizance may 3 va- 
cated by ordes of the court. e 


1 48 


Recognizance 


entered and in- 


rolled, and why. 
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384 5 Receiver, 


Colts of recei- 1 muſt here be noted, that the coſts 
ment to be fi. occaſioned by the appointment of a re- 
lowedin his ceiver, are always carried to and allowed 


firſt account. 
in his firſt account. 


Tenants to be Bofors'ithe! receiver enters upon his 
ferved with the 


order, &c. ap- receipt of rents, he muſt ſerve each te- 
rer. nant with a writ of execution of the order 
| dor dicred, and the Maſter's report by 
which he is appointed ; "becauſe by ſuch 
order or decree the tenants are directed 
to attorn and pay their rents to him as 
Receivers a. The receiver's account contains the 
count, ma flames of the tenants, the rents received 


manner made 
Galt up to a particular time (generally at 


Michaelmas yearly), the rents in arrear 


at the end of the year preceding. and the 
rents in arrear at the time to which the 
account is made up, and with theſe he 
charges himſelf. Then, by way of diſ- 
charge on the other fide of the account, 
he ſtates the moneys which he has paid, 
the allowances made by him to the te- 
nants and others, and, laſtly; the allow 
ance ee by himſelf" 2 as receiver. ; 
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In the Exchequer, 1 


Between {here bene ulbparfies © 
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It & 110 arge 
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4. 'B. o | of Doncaſter, ” in, the county, of, Form of affida- 


vit to be annex - 


Tak, gentleman, the .Tecelver . gf, the. ed to receiver's 
rents and profits of the eſtates; in que, 9m 
tion in this cauſe, maketh garb. that... 

the foregoing account, fet forth s 

vh, th and roth pages of this account, 

doth contain, according to the beſt of 

this deponent's knowledge: and belief, a 

full and true a count of all the rents and 
ral, of, the faid eltates for one Year, 

8 Ing, Me elan, Jab (if the, 

ofid 7470 be, anzexed 70 the 24 account then 

eld) 6 * e from 1 72 22 of his. former .. 
account and of e £ former ren, relurned. | 

by bis i fold f 1d, | former aceogt | 40 be in fer . 

and d unrece ved at. the | time of making . 4 


the fame,” Fg e have been, received bx. 
this Kg 4 BEA, other perſon. HN. 
his or % Uncę the; time mR : 


his accu © fo or the {: ha year, ending at 

Mic elmas + which are or will be 

brought into his ſubſequent account ; 
Vol. II. C c and 


386 


Receivers 
and this deponent further ſaith, that the 


| ſeveral ſums of money mentioned i In the 


faid foregoing. account, in the 11th and 
12th pages thereof, and therein ſtated to 


have been paid or allowed, were actually 


TT Paid 5, allowed by this, deponent for or 


on account. of the ſaid eſtates, and for 


: the ſeveral . purpoſes in the 11th and 


12th, pages mentioned, according to the 
beſt, of his knowledge and belief; and 


this deponent further ſaith, that he doth | 


not know of any error or omiſſion in 
che faid foregoing accounts, to the pre- 


judice of any of the parry in the above 


ce» SOA . 

"Ther receiver 1 let his account 
with the Maſter, and an affidayit annexed 
thereto, verifying the fame, the uſual 
warrants are taken out thereon, and 
ſerved upon the elerk in, court for 
all parties intereſted therein, z,.and. after 
the account is paſſed in the preſence of 
their ſolicitors, the, Maſter allows the 
fame, and makes his report of the ba- 
lance of the money in the hands of the 
receiver, ſtating his approbation of the 
account and. or is having, given 


= ecelv er 
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iim 


yer 


Receiver. a8 


receiver es hifi brit the better to” 
enüble iet carry on his fabſequent” 
account · And after this manner he car? f 
ries on nd 1 paſſes how his future ue | 
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The report upon a receiver's bot Repor — 5 
s filed and copied by the clerk in burt Eur 
for the receiver, but not moved to be 1 
confirmed by the court. The 'Vilante' ; 
of the money reported to be in his hands | 
of courſe paid by him into court, and | 
then placed by the 'Maſter to the credit | ; 
of the cauſe,” or paid as the court ſhall $ 
drect; and, as a diſcharge to the re- 95 9 
ceiver for this payment, the Maſter gives J 
him a certificate of the balance being ; 


paid, an office-copy of which is alſo made 
by the” clerk in court for the receiver, 
and then Aled with' the een of the 8 
lince, 1 ots 5. N 
It is nnen the uſual powers given 
04 rectiver” by the order or decree, that 
de hill Have power to let and ſet the 
Premiſes" at any time thereafter, if it 
would becneceffary; but this Power i; is 
dways underſtood to be under the con- 
trol of che Maſter}/and therefo e, on the 
fapiratſött of leaſks or other terms, it is 


MIR Ce © the 
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rie duty 6f the receiver to let U pre- by 1 
_ raiſes with the approbation of the Maſter, WW of t 
If by leaſe; the perſon defirous of taking orde 
the premiſes muſt lay a propoſal before a, we 
the Maſter, fpeciſying the terms on which they 
he is willing to take the ſame ; on which poin 
propoſal the uſual warrants are taken our ſpec 
and ferved on all parties intereſted; and recel 
the Maſter being attended thereon Will ſhoul 
Setermine upon the matter. the ſ 
If a leaſe of the prelis is granted, 90 
the patty making the propoſal for it muſt lefior 
ptepare a draft of it, which being It of re; 
with tlie Maſter, and the uſual wartants a urit 
taken out thereon, will be” ſettled by copy 
him; and when he has certified his ap- arrear 
probation thereof, he will direct the re- dating 
ceiver to execute the leaſt ſo approved, i court: 
and alfo a counterpart” thereof, both nants. 
which being executed by the tenant, he ef the 
will be admitted into the Nee per of the . fdavit 
premiſes.” ee eee by hin 

K A 0216 10 out of 

as: any of the vandals tofu to a paper ſhewn , 

| arredrs of refit to the receiver, upon mo- s me 
tion, and an affidavit that tlie tenants had they, w 
been duly ſerved with*a Writ of execu- i Vichin 
tion of the order or Acres, and report "oh 


by 1 


Receiver, 


by which the receiver is appointed, and 
of, their refuſal. to pay, the court will 
order the tenants toi ſhew cauſe, within 
a week. aſter ſervice of..the order, why 
they.ſhould-not,. by a ſhort, day to be ap- 
pointed. for that purpoſe, pay their re- 


ſpective rents and arrears thereof to the 


receiver and, in caſe of default, why he 
hould not be at liberty © to diſtrain for 


the ſame. 


So where four of | the tenants 1n UE 


lefon, Who were conſiderably in arrear 


of rent, had been regularly ſerved with 


a writ of execution of the decree, and a 
copy of the report, refuſed to pay their 


arrears upon motion by the receiver, 


ſtating theſe facts by his affidavit, the 
court made the like order upon theſe te- 


nants. On ſheuing 8 cauſe, Barnar d, one 


of them, ſtated, in a. ſchedule to his af- 


fdavit, an account of ſeveral ſums paid 


by him, of which he craved an allowance 
out of his rent; but no cauſe being 
ſhewn by the other tenants, the order 


vas made abſolute as. againſt them, and 


they were ordered to pay their arrears 
vithin a fortnight after ſervice: of this 


a or that the receiver ſhould. he at 
1 Cc 3 — | 


842 


bh, 
wy 
z 
4 
To 
1 


Barnard; the court ordered him to paya 
ſpecific ſum out of his arrears within the 
like period; and in the mean time re- 
ferred it to the Maſter to conſider of the 
ſeveral articles of diſcharge claimed by 
Barnurad, and to report the ſame. Bar- 
narũd v. Flint, et e contra, e 185 
eee e 1111 NAL 


* ; 
* 111 een 


With What a re- 8 * a receiver of an eftare, anche ihe au- 
— — thority of this court, in order to- remit 
242⁊ conſiderable ſum of money to Londm, 
takes bills of a tradeſman of good credit 
in the country; who fails aſterwards, he 
Fhalli not make good the loſs. Knight v. 
_ een A 17474 ZuAMthyns. ow 
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A 


For what he my receiver: ſhall be charged for al 
ſhall be charged. goods or moneys delivered to him or his 
order, or which came to his * 2 Ga, 

Cb. 12. | | 


So bs ſhall account for all received, or 
| | which he might have received without 
his an I Gin: 44, 144. 


= When the office of a receiver is at a i -; 
end, by paſſing his final account and 1 
Paying 


— 


Received... 


paying the belanbe reported thereon into 
court; the party for whoſe benefit he was 
appointed, or the rectiver himſelf may 4 
apply to the court upon the Maſter's | 
rüden of theſe facts, or upon notice 
to the clerks in court for all parties in- ; 
tereſted, that the receiver's recognizande | — 
may be vacated and diſcharged, which 
the court will either order in the firſt in- ä | 
ſtance, or grant an order unleſs cauſe. 
When the order for vacating the recog- 
nizance is entered, and copies thereof 
ſerved upon the clerks in court for the 
other parties, an office- copy of this order 
is taken to the Deputy Remembrancer, 
by which he is authoriſed to vacate the 
the margin of the record of the recog- 
al mance thus, Vacated by aer 4 5 
his 50 e ehe "on 0 OS 
. „ etch 0 30716 4 
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Motion, what, 
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"obo? is in the nature of a pe- 
tition, made by counſel at the bar 


af the court; ſo that whatever, in the 
proceedings of a cauſe, 4 is matter of pe- 


tition in the court of Chancery, i is the 


fubject of a motion in this court, two 
ales only excepted ; namely, a petition 


for a rehearing, or for the admiſſion of 
paupers. _ Motions may be defined s 
common or ſpecial; mmon as they 


relate to thoſe ats of grace in the court 


Of courſe, how 


made and en- 
tered. 


which it grants for aſking, and are there- 
fore ſtyled motions of courſe; Tpecial as 
they are made upon notice to the adverſe 
party to ſhew cauſe why the party mak- 


ing | this motion ſhould not be permitted 


to do certain acts for his benefit, or his 
adverſary reſtrained from doing others 
tending to his wrong or Prejudice, | 
Motions of courſe may. be entered by 
the Regiſter| from the motion- -paper of 


inſtructions ſigned bye counſel, from which 
the 


Of Motions and Notices. 


the order is drawn, ſerved, and entered; 
and theſe motions may be made every 
day during the term and ſittings, and 
entered in "a vacations upon the day on 
which the court laſt ſat; and this prac- 25 
tice is found very, conyenient 0 , F | 
ors of the court. 3 


a 3 
* 
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| Notice of theſe motions is ; given. for Specialmotions, 


— 


ho made and 


the ſecond. day from chat on "which i it is entered. 
ſerved, upon. the adverſe clerk, in, court, 
and an affidavit muſt be made « of ſuch 
ſervice, and produced to the court, if 
neceſſary. If the motion cannot be 
made on the day mentioned 1 in the notice, 
the counſel 1 who 1s to make f it muſt apply 
to the | court to fave it for the next or 
ſome future day. 


1715 * of 4 I, 


© 


Special n motions may 785 made to the On what hay 
court every day, during the term, except. 1 
on Mondays and Thurſdays, which are 
wholly devoted to the hearing of cauſes 
only (except motions of courſe, which 
are uſually made at the riſing of the 
court, or may, if neceſſary, be entered 
at any time from its ſitting to its riſing); | 5 
but L motions Lin. be made every 


4977 


firſt 


394 Of Motions: and Notices. 


firſt or laſt days of term ſhould fall upon 
a Monday or Thurſday, all motions may 
be made on Rose Gy = 


\ > * + * x | oy 


matey By a general onder '6f this « court, made 
Yon a decree 
o 


of forectofure tlie 28h f January, 178, it is ordered, 
before the de- 3 2 Oo TE eee e IV 
cree can be that, in future, in all cauſes upon bills of 
made abſolute. fore cloſure; before any application ſhall 
be made to make the forecloſure abſo- 
lute, chere ſhall be à notice of ſuch 
motion given by the plaintiff to the de- 
dere or to why alerle in court. 


Defft 21 1759 130701 


Motions to be By a lle i of the uf of Ebru, 
poſtponed to 
the argument of 1792, 5 the court directs, that on the 


ſpecial caſes, 


Exceptions, ac days appointed for arguing ſpecial caſes, 
ſpecial verdicts, exceptians,” "pleas, and 


demurrers, the fame be argued 1n pre- 

ference, atid prior, to all motions, ex- 
cepting motions on the 115 of his Ma- 
| 1 rgb e 


* 
70 


in 
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of Haas,” ne r e 


forth; Fe {65k br fy Yo. e Try n "+ IH A CEL 
N affidavit is eh in writing, dae, v. 
worn before ſome perſon who is „„ 
inveſted: with authority to adminiſter ſucß es 
oath. It muſt: be true in ſubſtances: and 5 
ſufficient to ſuſtain the caſe it ĩs exhibited 

to ſupport; and it muſt be exact in form, 

by intitling it in the proper court, and 

in the proper cauſe, wherein it is made; 

deſcribing thenname, addition, and place 

of abode, of the perſon who makes and 

ſigns it; and it muſt be ingroſſed upon 


a proper ſtamp. T. 
#4 59 1 OJ! it 4 1 | 71g hh 
Why Adee ae, in any ds or mat Before whom 


taken in this 


ter in this court, muſt bę ſworn, by the court. 
party or perſon - who makes it either 
before the Chancellor, Chief Baron, or 
Barons of the coif in this court, or be- 
fore a commiſſioner in the country ny 
authorized to take the fame. 


1 fie the eie is ingroſſed, any Interlineations 


n an afhidavit, 
8 ſhould be made to occaſion 3 dee 


b ked ĩ 
interlineations, the judge or COMMiI- che margin e 


„ 


2 


* 
K Ll * 
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* 


ſioner, before hom the ſame is ſworn, 
mult mark ſuch anterlineations, by Put- 
ting the initials, of his chriſtian and ſur- 
names in the margin of the affidavit op- 
polite; tothe 3 ne 3 inter- 
Ungations.are made. fi 
noe tid) bed io mots 

Caption Of the IT hedeaptioncin the. aſbdavit * en- 
preſs: the: place, :1CQUATY,:, day of the 


month, and year, in which it is: ſworn, 


and ſigned by the perſon before whom it 
is ſworn. And all affidavits made in 
London, or within fifteen: miles thereof, 
mult be ſworn before the Chancellor, 
Chief Baron, or one of the Barons; and 


* | ſuck affidavits; as are made beyond the . 


limit of fifteen miles, are to be ſworn 
before. a pagina 801 15 
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dl Were mm W bo be 5 


taken by ſome judges of that court in 


which they Were aer uſe of, Prat | 


Reg. 78. 11 I 5 n 27716 (3.3 $318: "#1 
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Statute giving But now, a ed ob. g. | 


wer to the 


| Tadges to ap- the Chief Juſtice, and other the Juſtices, | 


point commiſ- 


oners inthe Of the King's Bench, or any two of them, 


un whereof the Chief; Juſticei td be one for 


hn court; the! Chief Juſtice" of the 


55 | Com- 


. 2 2 K g. Do 25 2 8 
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Common-Pleas, and the feſt” of the 
Juſticks thefEN or twWe of them, WhetebF 
the Chief Juſtice to be one for chat bourt; 
and the Lord Freafurer;*Ohantellot;'fhd 
Barons of the Exchequer: or any twWwò or 
more of them, whereof theèe Lofd Trea- 
ſurer, Chancellor, or Lord Chief Baron, 
for the time being, to be oon for that © 
court; may by commiſſion or c mmiſ- 
ſions; under the feals of the ſaid reſpec: 
tive courts, from time to time; as need 
ſhall require, impower perſons” in the 
ſeveral counties to take affidavits con- 
cerning any thing depending, or con- 
cerning any proceeding, in the ſaid courts, 
as' Maſters of Chancery in extraordinary 
do uſe to do; and any judge of aſſize, in 
his circuit, may take affidavits concern. 
ing any thing depending, &c. as afore- 
fad which affidavits ſhall be filed in the 
ſeveral offices of the faid courts, and be 
made uſe of as other affidavits taken in 
the ſaid courts; and all perſons forſwear- 
ing themſelves in ſuch affidavits, ſhall | 
incur the ſame penalties as if they had 
been taken in open court. , : 
#199110 09/3 (48 TO D154, gu] DAT IC 
Provided that the perſon taking ſuch 
affidavits ſhall for ſo doing receive only 
100 the 


141 


the ſum or ſer of 14. dend no more, 
beſides the King's duty, which duty mall 
be paid to the proper officer in the ſaid 
164 4 eee eee By there filed 
vr made uſt fl. : 
M23 07. bawoo  QUINED: I {3 <P 0 
— wal = Amaffidavit ſworn in Talis ve within 
copying affida» fifteen miles thereof, is never filed until 
8 after it is produced or read in court upon 
the motion; and if the court, upon the 
facts diſcloſed therein, ſnould grant an 
order to ſhew cauſe, then the clerk in 
court who files it, as well as the clerk in 
court for the oppoſite party, muſt each 
make an office- copy of it before it is 
pe upon the file. On the contrary, if 
an affidavit be fworn in the country, an 
office copy of it muſt be read upon the 
motion, and the original placed upon the 
file, that N adverſe party _ n 
co IU SF 00S FLY 


n Upon a rule to fhew cauſe, the plain- 
arty, navin 
obtained role kiff offered ſeveral new affidavits, and this 
one S- 


Melt, Il, on diſtinctibn was taken; bir. where they 
N contain new matter, and where they tend 
eee. only eto confirm what was alleged: and 


et e contra. 
ferm onen the rule was made abſolute. 


. 10 40 3113, 0 111 51 1. 1 fi 00 Aid In 


In che latter caſe au. . Ae but 
urin che lame. 1 Selk. 461 
bis! 313 ns 15 flo god 561 0) Digg 50 | 
Where upon . 1 di- A party ordered 
to anſwer the 


rects a party 10 anſwer the Matters in {a}; matters in an 


affidavit is re- 
affidavit, in order to bring the queſtion quired to file 


fully before. the court, the court; ſome- tone he % 
times order the, affidavits, in anſwer to eis 
ſuch complaint, to be filed tw) or three a 
24 before e N of; | erer it 


4 8 


9. 510 


an affidavits exhibired. in mh e Matter Se 


office, in ſupport of any claim, or other Fee e 
proceeding before him, muſt be. filed by vn. be cle ty 
the clerk. in court for the parties in whoſe our. 
behalf they are ſo exhibited; and if the 


affidavits are ſworn in the country, he 

alſo makes copies of them; but if the 

affidavits are ſworn in London, in that 

caſe it is the privilege of the Maſter to 

copy them. 

isla 1 6 04 8 Neo Hv ml 
"The phiniff. "Woe bh es to annex: Affidavit or-. 


the, uſual affidavic to his bill of interplea-, — e 


der, the defendant demurred; and upon 3 oa 
motion it was , ordered that the Plaintiff ct demur- 


. Nen 5 3% 


ſhould, be at, liberty, to annex the, affidavit 
to his bill, upon N of the coſts of 


ſub- 


=_ Afaooit. 


fubmiſfion | to the demurrer. : Slaughter 


V. Sumner, I 9th June, 176, 5. Lib. Ord. 


it Scac. 


8 ; 12 5 i fl a * 3 A 
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Affidavit of ſer- In all notices of | motion the « court re- 
vice of notice. 2 
adverſe party does not appear N counſel 
to opgaic or conſent to it. 


Aa en In a motion by Mr. Sache on the part 


—— of Mr. Colin Campbell, an affidavit was 


— omg produced i in ſupport of it; but it ap- 


pearing to have been made by the — 
before a magiſtrate in Scotland, the court 


rejected it, but with liberty to Mr. 


Comphatl to apply again, upon an affida- 
vit ſworn before a Baron or a commil- 


ſioner of this court. 1 5 Moy, 1789, 


in Scac. MS. 


But affidavits made in Scctl2nd or He- 


land before the Chief Barons, or any of 
the Barons, of the courts of Exchequer 
there, may be read in this court. 


Affidavit refer- Mr. Bunbury moved, on behalf of 
Robert Barbor, Eſq. the Deputy to the 
Treaſurer's Remembrancer of this court, 
complaining of ſeveral ſcandalous mat- 

ters 


red for ſeandal. 


Aer 04 


ters contained in the affidavit of Mr. 
John Slater, againſt | the ſaid Mr. Barbor, 
and praying that the ſame might be re- 
ferred to the Deputy t0- the King's Re- 
membrancer to examine and report if 


ſuch. affidavit he ſe 2 a9; 7 io, 


+ G'S. + 8 de 1CAN 


in what e F 


J. RA 8; 73” fat Av * 
N 414 16 '£N GL 

it v was ; moved, or t he ET that Affdavit orders 
an affidavit. filed in the cauſe might be ea 24 w 
amended, by inſerting the word proceed: ix 
ing | inſtead of the words brought in, and | 
to reſwear 3 Ordered | to new — * 
Upon defendant's 8 ſhewing | cauſe, . the 
court made the order for the amend- 
ment. abſolute. Sims v. Mallors, 1 1th 


Jul, 1753. Liber Ordin. in Scac. * 5 dene 
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HERE A plaintiexhibits his Bi 

in this court, and his action at 

law, for the ſame mp for which he 

Rowe e „ Treks relief here, he may either elect to 

5 ba ee in his lit” at law, or in equity; 

or, under Tpecial Eircumiſtances, partly 

at law, and partly f. in equity; and in ſome 

caſes a plaintiff | bas A 9 105 ro, Proceed 
both at law and i in equity 

—— proceed | Aſter a | defehdant has put f in his an- 

ſwer, and tlie time for taking exceptions 

to it is expired, it is a motion of courſe 

for the defendant to move this court, 

that the plaintiff may make his election 

in a week after ſervice of the order, 

whether he will proceed at law, or in 

this court; and that all proceedings at 

law may be ſtayed in the mean time; 

and that, in default of the plaintiff mak- 

ing ſuch election, his bill may ſtand diſ- 

anilſed without further mation, with colts 

to be taxed, | 


* 

* 
* 

5 8 
7 


It 


Election, | 403 
If the Plaintiff elects to proceed] in 1 res 
equity, chen che order direct; that all ched here, pros 
further proceedings in the action at Jaw fayed at law. 
be from thenice forth ſtayed; on the con- 

trary; if the plaintiff eletts tp proceed 

ar law, in tat caſe chib bill itr tts Cou,ẽꝭ 

vill be orde ed to be diſtniſſtd of courle, 

with coſts to be taxed-fori the d 


TV KIND). . toifbzup 11 2 229 


* The Jofndde obtained an otderithat Exceptions al- 
plaintiff might elect, whether to proceed — (pig 
at aw dr in this court; hut the time for leck. 
excepting to the anſwer not being e 
pired, the plaintiff ſhewed for cauſe that 
he; had filed exceptigns' to the anſwer; 
whicly the court allowed, and diſcharged 
the order for making the election. Ben- 
en v. — _—_— Nov. 17 322 2 
Ordin. in Sac. 0 nt, t? 13 


8 


4 „ 7 1 7 — 
uu 5 n ey, | ; 1 pac 
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The aig» was __ to the canſs To ele whe- | 
why. he ſhould not make his election ag 2 2 
either to Proceed here, or in the Con- 2 — 
tory! court ut Northampton; and on 
ſhowing cauſe; and electing to proceed 
here, the ej ordered an injunction to 
ſtay his proceedings in the Conſiſtory 
court. Ihirtoin v. Dunmore, 27th Nov. 

1773. Liber Ordin. in Scac. | 
| , Dd 2 Upon 


— ac Upon che. üntiff — ſpecial 
| . e tauſt againſt an order to- elect, and hear- 
oy og ing counſel ſor the defendant, the court 
' ordered; that the plaintiff ſhould be at 
liberty: to ꝙꝓreceed in this court to falſify 
the pleasi put in by the defendants to the 
billʒ and alſo to proceed at law againſt 
the driendants to recover poſſeſſion of the 
premiſes in queſtion. Gardner v. Jordan, 
1215 Fabi 1753. en in Srac. 
202 10 $0D1> 200 t Hh 
NB. The — ofthe d bil is not 
tated in chis order. . 


N mw ae che dt was ordered 
day for ſhewing cauſe he moved to be at 
uberty to make a ſpecial election, namely, 

to proceed at law for the recovery of the 
75. on the note of hand mentioned in 
the bill, and to proceed in equity as to 
all the other matters. Upon reading the 
- - anſwer, and hearing counſel for the de- 
fendant, the court permitted the plaintiff 
miſſed ſo much of the bill as related to 

ö the 75l. note of hand. Romeilly v. Gibert, 
1 1 1 75 Liber ee in Scac. 


4 


* 


8 
2 ” 
* * 
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Ile bmg Ersagbe Ger- Aer — cakes 


oa and ho fehef prayed,” the plaintiff ae pr he 
cannot be put to his election, becauſe It — 


is poſſible; from that diſcovery, he-may *** 


be able to prove his caſe at law, and 
which, "without it, he cannot do; 2 
therefore, where the plaintiff ſfrewecl 
cauſe ' againft an order to clettʒ tliat ue 
will amend” his" bill; and ſtrike dur the 
prayer of relief, the court allowed the 
cauſe, and diſcharged the order for the 
election: Hitchrock v. Broughton,” = | 
Dec. "7 74. Liber Ordin. in race. 


The Staind were ordered to cake . 
e der election, upon the uſual fuggeſtion, 
t that the bill in this court, and the action 

, * er. were brought for the ſame mat- 

: Mr. Wilbrabam ſhewed for cauſe, 

N borer the bill exhibited here was to fore- 

0 Cloſe a mortgage, and that the ejectment 

e at law was to recover poſſeſſion of the 
- mortgaged premiſes; and as this court 


ff cannot „n a bill of forecloſure, decree 
- poſſeion;"(6itill not ſtop the eject- 
0 ment: On Kearing Mr. Szarkie for the 
t, defendarts; the order for the election 
. was YHifcharged-: Mau and enbers v. 
1 Hodges, 2d July, 1740. Lib. Ord. in ¶ ac 

D d 3 T 


38 where a bill was exhibited for an 
account of the meſne profits of land, 
and an ejectment brought, for. the poſ- 
ſeſſion, the plaintiff may proceed at law 

to recoyer the poſſeſſion, and in equity 

upon the account; becauſe at law he can 
recover damages for the meſne profits 


406 


from the time only of the entry laid in vit 

the cken 1 Vern. 10 5. by 

„ ? 12 nal 

22 plaintiff If the ghindf wakes his election to in 
lects to pro- . 

— 3 and proceed at law, and does not there meet tif) 

hi 

| 1 _ with ſucceſs, he may reſort back again ſwe 

— to a court of equity; for a diſmiſſion of the 

8 the bill, upon an election to proceed at has 

law, is no more peremptory than a non- rec 

ſuit at law. Counteſs , Plymouth v. anc 

Bladen. 2 Vern. 32. on 

- ord 

\ 

: pro 

of 

fary 

the 

mu! 
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Records taken off the File. 
Records taken | 

y ＋ * 3 &.4 , — 5 I $4 

"3 1 S. g =; of 4 b „ Cy [1 I 7 * EI 


A pr Ari 


IHE. —_ here, - alluded, to are 
thoſe of bills, anſwers, and affida- 

vits, ng theſe may be taken off the file 
by leave of the court in two caſes, only, 
namely, upon an indictment for perjury 
in an anſwer or an affidavit, or to iden- 
tify the hand- writing of the perſons who 
ſwear to ſuch anſwer or affidavit. For 
theſe purpoſes, and no others, this court 
has in various inſtances permitted theſe 
records to be produced, both in criminal 
and civil courts, by one of the clerks in 
court, duly authoriſed ſo to do by a an 
| order of o one of the Barons. . 


In all other caſes office-copies of the 
proceedings. are evidence in every court 
of law and equity, and where it is neceſ- 
fary to produce j in evidence any part of 
the proceedings in a cauſe, office-copies 
muſt be taken of all the prior proceed- 
ings; as, for inſtance, if the anſwer is to 
be produced in evidence, an office- copy 
muſt be had of the bill; if the depoſi- 

D d 4 tions 


408 | EKecords talen f the File. 


tions or the decree are to be produced, 
offce- copies muſt be had of the bill and 
anſwer, and thoſe copies mult be exa- 
mined by the perſon Who is to produce 
them in evidence, who muſt ſwear to 
their being true copies. For this exa- 
mination the clerk i in court is intitled to 

14. for every office- copy ſheet, and the 
ſolicitor producing, ek is lo intitled 
to the like fee of | 144. 


SL Q 5 het Exchequer. E 37115. 2; 
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Let Mr. F. whe 8 in court for the 
plaintiff in this cauſe, be permitted to 
take the records of the bill and anſwer 
from the file, in order tom attend at the 
Seflions-houfſe. 1 in the Old Bailey there- 
with, to be there produced upon an in- 
dictment a againſt the de fendant for per- 
Jjuty : ande after the records Thall have 
been fo produced, let the fame be re- 
ſtored to the flle. - Dated the 8ʃ¹¹ day of 
December 1994. aid och 116111 | | 

551 iq SEW cout Jar Macdotaid. 
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N amd is the: Jus gment and Ar Award, what. 
An; bitration of one or more perſons 

at the requeſt 'of dN] or more 0 850 | 

who are at variance, for- "ey th ttt; ** 


"1 270 2 


ter in Aae between them. 9 34] 


By the ſtatute 9 and 10 1 3. 4b. 15, By ſtat. 9 and 


D | * J3 Ar 
in matters in which there is no remedy ties eek. 1 


but by perſonal action or ſuit in equity, ee Majeſty h 
parties may agree that their ſubmiſſion urs tear. 
to an award be made a rule of any of his 
Majeſty's courts of record, and inſert 
ſuch agreement in their ſubmiſſion, &c. 
which agreement ſo inſerted ſhall, on 
affidavit read and filed in court, be made 
of record, and a rule of court ſhall be, 
that tke parties be concluded by 10 | 
award; -and if they refuſe to obey i it, pro- 
ceſs, of contempt. to a rule of court ſhall 
iſſue, and not be ſtayed by any other 
court of law or equity, unleſs it appear 
on oath, that the arbitrators miſbehaved f 
themſelves, and ſuch award was procured 
by corruption or other undue means; 


410 


but an award by corruption or undue 
means ſhall be ſet aſide by any court of 


40 


law or equity, ſo as complaint be made 
in court, where the rule was for ſoch 
ſubmiſſion, before the laſt day of the 
_ term after the e publiſhed. 


"And therefare a ſubmiſſion to an award 
ſhall be made 2 rule of a court of equity 
as well as of the courts at law. But a 
court of equity will enforce the perform- 
ance only by attachment, which remedy 


fails if the defendant dies. 


34 Z TART - 


2 Vet. 444. 


In the matters in difference between 


A. H. Eſq. of the one part, and 
C. H. and . H. gentlemen, of 
the other part, and referred to 
me J. R. of the town of | 


in the county of gen- 


tlemen, 1, having been attended 
by the ſeveral parties, and having 
heard their ſeveral allegations, 
and examined ſeveral papers, 
wiritings, accounts, and vouchers, 


produced by the ſaid ſeveral par- 


10 ties upon aath, and duly weighed 


and conſidered of the ſeveral 


matters and things referred to 
| me, 


3 

term 

exec! 
{hall 

paid, 
their 
ſigns, 
lawfu 
0 


of th 


with 


the.ra 
the tl; 
reſt, tc 
the ds 


3 „ 


— 


the day of the date of this my award. 


da 
me, do make and publiſh this my 
award in writing in manner fol- | 
loving, that is to ſay, e 


1 57 


Firſt, 25 do order, award, and! deter. 
mine, that all ſuits depending, between the 
aid parties ſhall ceaſe, and be no further 
proſecuted ; that the faid Als; 5 4 mall | 
forthwith, at his own colts, cauſe the bill 
fled by him in his Majeſty $ .court of 
Fxchequer at Weſtminſter, againlt, the 
aid C. I. and W. I. to be diſmiſſed out 
of the ſaid court of Exchequer., A 
Secondly, 3 order, er and de- 
termine, that the ſaid A. H. his heirs, 
executors, ,. or | adminiſtrators, do and 
ſhall well and truly pay, or cauſe to be 


paid, unto the ſaid C. II. and M. H. 


their executors, adminiſtrators, or af- | 
fzns, the full and juſt ſum of of 
lawful money of Great Britain, upon the 

day ef < next enſuing the day 


of the date of this my award, together 
with inte reſt for the ſame, at and after 


the.rate, of, 44, per cenſum per aumin, til 
the time of payment t thereof; ſuch | inte- 
reſt, to commence and be computed from 


L ity, 


112 


Acbur d. 


x oi I dd order, award, and deter - 


"mine; that the fald parties ſhall, when 
required by the other or others of them, 
ſeal and execute mutual releaſes to each 
other of the ſeveral matters and things 


referted t to me, vp to the time of their 


fubniiffien to this my award. In wit- 
bels whereof, I, the ſaid 7. R. have to 
his" tny Award, and to à duplicate there- 
25 my hand and feat this j day of 


750 12. 
10 nv J. R. 


Seated and Aelivered, Gel firſt” 


duly e in Nr, Pers 
ere 1 | 
B OT 8 1 | > p 3 F. 8. 

nos eos 215457 ow. Mia P 


304 44 517 


rem of - e en e Exchequer | 


vit of the due 
execution of 
award and du- 


Ins 


| Between 4. E. N 
7 . E. and . E. defendants 


- Lamp 225 ae the town of S. in the county 
o . maketh oath and faith, that he 
was Preſent and _—_ ſee L R. of the town 
of 6: Toy day of 
17 del figs, 3-4 and, às his a& and 


| deed) DOT 115 the ſeve ral — awards, 
4 = | 9 oth 


S181 


Award. 


both, of the ſame purport oy effect, and 
both which ſeveral awards, were Filed, 
„In the, matters in difference, &c.” 
(bere inſert the whole title, of the award); 
and that the name or ſignature of J. R. 
at the bottom or end of each of the ſaid 
two ſeveral awards ſet and ſubſcribed as 
the perſon executing the fa je, is the 
proper hand- writing of the Kid, J. Re 
who duly executed the ſaid two Lb 
awards in the preſence of this deponent 
and of T. G. P. of the ſaid town of 8. 
gentlemen, the two ſubſcribing or ar- 
teſting witneſſes ro the due execution 
thereof; and that the ſignature or. hand- 
writing of this deponent J. S. to each 


of the ſaid two ſeveral awards, as one of 


the ſubſcribing witneſſes atteſting the 
due execution thereof, was written: by, 
and is the proper hand-writing of, this 


deponent J. S. who was preſent and did 


ſee the ſaid 7. G. P. the other ſubſcri- 
bing witneſs to the due execution of 
the, faid two ſeveral awards, alſo {et and 


ſubſcribe, his name. thereto. as the. other | 


ſubſcribing witneſs to the ſaid two, ſe- 
veral awards x. and that the. Ggnature- or 
; hand-wriging of T. C, P 0 each of che 
laid two feyeral awards, a the other wit- 


neſs 
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Award. 


nes atteſting the Mind execution of the 


ſaid two ſcveral awards, was written by, 
and is the proper Hand- writing of, tlie 
ſaid T. G. P. who was alſo preſent, as 
well when 'the-faid'7. N. Hgned; ſealed, 
and delivered, each of 'the faid two ſe- 
veral awards as His act and deed, as when 
this deponent ſet and ſubſcribed! his name 
to each Gf them as the other fubſcribing 
or atteſting witneſs to the due execution 


of cach of the faid two ſeveral awards, 


And' this: deponent 7. 5. further faith, 
that he did, on the day or" 

17 the day on which the ſaid two ſe⸗ 
veral awards were ſo executed as aſore- 


_. faid,. to che beſt of this deponent's recol- 
lection as to time, perſonally deliver to 


A., H. Eſq. therein-mentioned, one of 


the ſaid two ſeveral awards at S. afore- 


ſaid. And this deponent J. S. further 


maketh bath and ſuith, that he did alſo 


deliver the other ↄf the ſaid awards unto | 
V. A. of the ſaid town of F. gentleman, 
by the defire and. at the requeſt of the 


| id . R. ee at, &c. 


Matters in con- - 


troverſy referred 
to arbitration 
under the ſanc- 
tion of the 


court where 


they are doe 
peigng. 


J 


— 


A Gd of 5 matters in con- 
troverſy is ſometimes made under the 
ſanktian of the court in which they are 
. depending 


Award. * 15 
depending, by confent of parties. So in | 
this court, after ſeveral hearings, and an 

1.8 
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alſo upon appeals'to the Houſe of Lords, 
it was agreed between the parties, that 
all matters in difference ſhould be refer- 
red to Samuel Dodd, Eſq. (who was 

counſel for the plaintiff) as his arbi- 
trator, and to William Ettrick, Eſq: (who! | 
was counſel for the defendant) as his 
bitrator; and if they could not agree, 
then to the umpirage of Sir Thomas Bury, 
knight, one of the Barons of this court. 
Dent, D. D. v. Sir William Buck, 234 
Feb. 1705. | Liber Ordin. in 1 
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When the' Parties have entered into Agreement of 
an agreement to refer all matters in dif- Ion 
ference to arbitration, they may come furt. 
into this court either under che ſtatute of | 
the gth and roth of W. 3, to have their 
agreement made a rule of court, or, a8 
parties to a ſuit already before the court, 
they may apply to have a like agree- 
ment made 2 rule or order of the mr : 


A * Lets 
— 1 + *% 5 F * OG 


In a "aſe depending i in this court, 


tie following Gen were e mae” 5 
FR 409; et 115 e 


gs Award. 
— "FE baude, He . March, 1792. 
r eig | 
. E. Eq. Phintif, 
and 
c. H. 0 H. Gentlemen, defendans, 


* bill 

Inareeherfoire.. Upon - hy motion \ of 
Mr. Hall, of counſel on behalf of the 
plaintiff, inſorming the court, that, in 
Michaelmas term laſt, the plaintiff ex. 
hibited his hill in this court againſt the 
faid defendants, for the purpoſes there- 
in mentioned, to which bill the ſaid de- 
ſendants appeared ; but before any an- 
ſwer was put in by them thereto, the 
ſeveral parties to this ſuit came to the 


following agreement, 0 here inſert the 


agreement in the exat? words of i): Mr. 
Hall, therefore, prayed, that the faid 
agreement might be made an order of 
this court; whereupon, and on reading 
the ſame, and the affidavits of J. C. 
and J. B. of the due execution thereof, 
and upon hearing Mr. Richards of counſel 
for the defendants conſenting thereto, it 
is ordered by the court, that the ſaid 
agreement be, and the ſame is hereby, 


made an order of this court, and that 
| =; ol 


thi 


"Atward. 417 


the ſald ſeveraàl e Wb do if 1 
things abide N fulfil, and perform le br . 
oe! ©] 423 22 


| Between 4. H. Ek. plaincif, 
She {351 TY 297" Y and 11 a 
2 H. and W. H. Seda, | 
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N Warceterſhrre. Whereas __ an or der. of Order w maks 


this court, made in this cauſe, bearing date order of court, 


"an; Paget, RS OR. 


— the 34 day of March laft, it was ordered, 1 
8 by conſent of all parties, that the agree- A 
q ment therein particularly ſtated t to haye 4 
; been” entered into by them, to refer all | 
e 


matters in difference to the arbiregtion 
of Jojeph Robins, of Stourbridge, | in the 


233 


Crnty' of Worceſter, gentle men, ſhould E's 


ot be, and the fame was thereby, made an & 
ls order of this court; i and that the ſeveral , 
6 parties thereto ſhould" in all things abide 

h by, fulfil, and 'perform the fame; 5 now: 

{el upon the motion of Mr.  Richargs, o 

bs counſe} on behalf of the defendants, i in- 

* forming the court, that, in purſuance of 

1 the ſaid agree ment, the ſaid Feſeph 

% Ribins had made the following award 


Vol. II. = 4 - between 
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between the, d ras Es ow the 
atoard verbat * 05 2 Ae fy 405 


ir was now prayed, that the . of 
the. fajd  Foſeph. Robins ſhould be made 
an order of this court, and that the ſaid 
ſeveral parties thereto do in all things 
| abide by, gull and perform the An. 


8 any of the 8 refuſe to 
comply with the matters awarded, in 
order to enforce a. compliance therewith 
by attachment, and the other compul- 
ſory proceſs of the court, the party ſo 
refuſing muſt. be firſt perſonally ſerved 
with a copy of the order, under ſeal, by 
which the award is made a rule or 
order of court, and if he cannot be per- 
ſonally ſerved, then, upon oath made 
that endeavours have been uſed to ſerve 
him perſonally, but that it is appre- 


hunded and verily. believed he | keeps 


out of the way to avoid being ſerved 
therewith, the court will order that ſer- 
vice thereof at his dwelling-houſe, or 
laſt place of abode, ſhall e good 


ſervice upon him. 
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© This 


his 


Ch. 40. | | 
. aper de 2660p. Domg won. ew 

80 it will ener an RE Fi on 
ſubmiſſion of the parties, without an 
onder ef the court- 1 Ch. R. 85, 142. 
R. 3. Lg K. 304. 2 F. . 450. 2408 
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which court refuſes to ſet it aſide! on 
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i may eonfrm an award in 10 what caſes 


it ſhall be con- 


part and make it void in part. Cu. fred. 


one hand, or to grant an attachment 


0 his action on the bond, this court 
vill eonſider the other as left at li- 
berty to aſte relief by bill. Wurd v. 
Heriam, cited by Lord | Hardwicke, in 


Chica v. nen ah ng we 2 Fas 


g 4 100 ul 

Ihe fubmifiion be by rule a R. 
and umpiruge made thereon, and no ap- 
plication to that court within the time 
limited: by ſtatute, yet equity may take 
cognizance of it aſter the time e 
Aerdet v. Cumpòell, Bunb. ne 4 #168 
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An award may be ſet aſide for one Te what cates e 


al theſe three things, namely, corrup- 
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tion, partiaie, e manifeſt enn hr 


in. ! 
In like manner it may be wroiddd ed, if | 
it be * hh Are IN po! 
= an award 18 Made upOn a bi 4nd 
fubmiſfion without order of court, it the 
may be avoided if it was made by cor- ing 
ruption. R. Ca. Ch. 279 or il it ex- the) 
. ene its * Ca, „ 1 05 
tr of 
505 if an _— before the dne of {ta 
te referees is elapſed, declares he wil beh; 
give ſo much, and afterwards does give tors 
ſo much, which was more than was de- vits, 
manded by either of the referees, the ceed 
award ſhall be avoided, for it indu- plain 
ces a preſumption of corruption. 2 Ven. tialit 
100. : | | the 
If the arbitrators admic and hear one WW who! 
parry and refuſe the * 2 Veri. 15 be pi 
inſtar 
80 if an TEN is a e his has plica 
an intereſt in the matter in queſtion, or there 


is a near relation to one ob. the us. Beck 
2 Vern, 251, | Sear, 


7 yn Or 


or if they choole an umpire by lot, 


4 2 485. 

0 Or: H an àward 4 repugnant or ime ? 
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ings of the arbitrators, and what matters 
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a bill was exhibited in this court, to Arbitrators 
n award; and it was moved on — 3 
behalf of the plaintiff, that the arbitra - ud 
tors might produce in court the affida- 
vits, papers, and minutes . of their Pro- 
ceedings; to be inſpected and copied by 
plaintiff; but as neither ——— | 
tality,,qrzerror,.were:charged in the bill, 
the court thought it highly improper 
that the evidence before the arbitrators, 
whoſe conduct vas not impeached, ſhould 
be produced, and more eſpecially as no 
inſtance could be cited of any ſuch ap- 
plication aving been ever granted; and 
or there fore the court denied the motion. 
er. #eck v. Garnett, * Nov. ee 

Ser. S. 


Or 7 Ee.” Tifant 
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= ani Tale, to APP... 
bull #115 1 u. I<417 Ne- G. 
the ſtatute of 7th Ann. Gb. 19, 
hong rates, <a — 
— of cheefants ho are ſeized or poſſeſſed of 
cery or Exche- eſtates in fee, or in truſt, or by Way of 
duch lands, dc. mortgage, to make conveyance of ſuch 
| eſtates;“ after reciting. that many incon- 


Perſons under 
the age of 21, 


« % 


2 veniencies did; and might ariſe, by rea. 
8 des let fen ſithat perfons under the age of one 
| And twenty years, having eſtates in lands, 
tenements, or hereditaments, only in 

truſt for others, or by way of mortgage, 

cannot, though by the direction of the 

ceſtui que truſt or mortgagor, convey any 

ſure eſtate in any ſuch lands, tenements, 

ar hereditaments, to any other perſon or 

s wee perſons, c It is enacted, that it ſhall 
and may be lawful to and ſor any ſuch 

perſon or perſons, under the age of one 

and twenty years, by the direction of 

the high court of Ghancery, or che court 

of Exchequer, ſignified by an order made 
upon hearing all parties concerned, on 

the petition of the perſon or perſons 

for whom. ſuch infant or infants ſhall be 

{20% a | ſeized 


fans Trust. 423 


ſcized or poſſeſſed in truſt, or of the 
mortgagor or mortgagors; or guardian or 
: guardians, of ſuch infant or infants, or 
perſons entitled to the redemption 
thereof, to convey and aſſure any ſuci 
lands, tenements, or hereditaments, in 
ſuch manner as the ſaid court of Chan · 
cery, or the court of Exchequer, Hall, 
by ſuch order ſo to be obtained, di- 
rect to any other perſon or perſons, 
and ſuch::conveyance or aſſurance, ſo to And ſuch con: 


veyance ſhall be 


be had and made as aforeſaid, ſhall; be good, as if ſuch 
infant were of 


as good and effectual in law, to all in full age. 
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tents. and purpoſes whatſoever, as if the 4 


aid infant vr infants were at the time 
of making ſuch conveyance or aſſurance 


3 q FE mY * Rt 
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And it is further 5 ce That 1 An inf ting 


truſtee, &c. 


ind every ſuch infant or : infants, being e 
only truſtee or truſtees, mortgagee Or ſuch convey» 
mortgagees,\ as aforeſaid, ſhall and may 
be compelled by ſuch order, ſo as afore- 
laid to be obtained, to make ſuch con- 
veyance or conveyances, aſſurance or 
aſſurances, as aforeſaid, in like manner 
B is truſtees or mortgagees or full age axe 
TIL ; E c "Ss. COMm® 


of the full age of one and twenty years, 3 
any law, cuſtom, or uſage, to the con- . 
—_ nnn. eee See 1. 1 

7E 


Mert Traſtre. 


a covey; Or, aſſign thei I 
truſt, eſtates, eee 


o 
5 + 
* 
* 


| 30, bath 20 166/81 i244} +39 1 
2 The application : to this a; OY an 
cone * infant truſtee to donvey, purſuant to the 
: ſtature,. is nomoby motion, and not by 
petition; for:amiotion-is-arpetition with- 
ih ache true >meaning of the ſtatute, and 
the motion (wich ds ol caurſe) is, that 
n tothe Maſter to in- 
+ Wis, Whether M. Giigs-an:infant;' and, 
it ſo, whether be is a truſtee of tlie legal 
eſtate of and in the mortgaged premiſes, 
© plopaſal to be conyeyed, or any, and 
what, part thereof, within the true intent 
1 ene this ſtatute. iu tc 

| 770 s$ eie ee 
The 0 of reference muſt ſtate 2 
bar deduction of thoititle⸗deeds un- 
der which the truſt ariſes, the event by 
which tlie truſt has devolved upon the 

lbs and the matter to _ > 


22 9th, 3 me. 


oy 3 LATELY 2900 « 
| Ins 3 . Aar obe, r. 
an infant. Fette 191 09. I” fro 
Form « the > — Upon the motion of Mr. 
„ a, of counſe 10 on ehen f Robert 
Fw  Fayſuv, 


rb Bly "att 1 


inforining the obtirt, that by indermifes 
of teaſe. and- releaſe, dated the 1 oth. and 
61h days"'of Rebruaty;" 175 585the faid 


releaſe being made between Hemy Retle, 
Fig! ſon ani hei of bu Rolle, Eſq. 
dectaſed, of the one part, and Nicholas 
Do#c, Eſiq. of the other partz the ſaid 
HirryiRoktez im conſideration of the ſum ef 


bo to him pait} by the Gid-Neohalas 
Dom, did grant, bargain, fell, alien, 


enfeoff, relenſe, and confirri uiito the 
fad; Me holds Dotten, his heirs and a- 
ſigris) for ever; call «thoſe three ſeveral 
ttatiors;:6# feiputetl mano, of, or com 


manly called hy, athe marnes of Woodbury, 
Crea. Tonringron, and Figbih, withotheir 


and eyery of their appurtenances, ſituate, 


.ying, rd. being in the county of Denun, 


and therein; and in the ſcheduleè toirhe 
aid indentures of releaſe, particularly 


deſcribed; and all the eſtate, intereſt, 


property, claim and demand whatſocyer 
of tüm; the. ſaid. Henry: Rolle, of; in, and 
tothe ſame; ito hold to the ſaid Nicholas 
Deen; his | beirs and aſligns; for ever, 
ſubject to rellemption on payment of 
the ſaid 6000. and inte reſt, on the ſe- 
yeral daysiand times; and in the manner 

g therein 
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| therein mentioned; that by indemmes 


114th \of June, 1738, and made between 
the before named Henry Rolle, of the 
one part, and Henry Trelawney, Eſq. 


Obxiſtiana Dellen, widow of the before. 
named Nicholas Docten, and Jobn Mor- 


ready executors and executrixes in truſt 
of the laſt will and teſtament of the ſaid 


Nicholas Docten, of the other part: after 


reciting the aforeſaid indentures of leaſe 
and releaſe of the 19h and 201h' of Fe- 
Bruary; 1736, and that the aforefaid 


* remained due to the eſtate of the 


Jaid Neebolas Docten, the ſaid Henry Rolle, 
in<confideration of the further ſum of 
4ooo!. to him paid by the ſaid Henry 
Trelnꝛoney, Cbriſtiana Docten, and Jobn 
Mor ſbæad, did grant, bargain; ſell, alien, 


enfeoff, releaſe, and confirm, unto the 
ſaid Henry Trelatuney, Chriſtiana Dollen, 
and Febn Morſbead, their heirs and ale 

ſigns for ever, all then aforeſaid manors, 
or reputed manors, of M. oodbary, - Great 


Terring/on, and Highly, with their ap- 
purtenances, to hold the ſame to the 
ſaid Henry Trelawney, and Chriſtiana Doc- 


ten, aud John Merfbead, their heirs and 


On 


s: forever, ſubject to redemption 


1 


— 


on payment of the ſaid 4000. and in- 
tereſt, on the ſeveral days and times, 
and in the manner therein mentioned: 
That by indentures of leaſe and releaſo 
dated the 2870 and 297, days f : April, 
1748, the releaſe being made between 
the before named Hemy Treluatuney, and 
Jubn: Morſhead, the then ſurviving exe · 
cutors in truſt of the ſaid will of the 
ſaid Nicholas Docten, of the one part; 
and Peter Madock Docten, Eſq. only ſon 
and heir at law, and alſo reſiduary le- 
gatee of the ſaid will, of the other part ; 
reciting amongſt, other things that the 
before mentioned ſum of 4000. was 
part of the truſt money of the ſaid Nir hi. 
las Docten, tlie ſaid Henry Trelaumey, 
and Jahn Mourſbead, did grant, aſſign, 
transfer, and ſet over unto the ſaid 
5 Nicholas Madouc Dotten, his heirs and 
aſſigns for ever, all the before mention- 
ed manors, or reputed manors, of F/ood- 
bury,, Great Torrington, and Highly, with 
N their appurtenances, to hold the ſame 
a , unto: the ſaid Peter Madocłk Docten, his 
heirs and aſſigns for ever, ſubject to ſuch 
a power of redemption as the ſaid Chri/- 
liana Doten, Henry Trollevney, and John © 
1 Monſbead, then held the ſame; that the 
1 NO FE. EY ſaid 


faitl Peter Medock Docten Tome time after 
deparref this he, leaving Chriſtiana Gen- 


js, widow, and Hlizaabeub Mary Docten, 


his ſiſters, and co-heirefles at law, who 


becameè intitled to the moneys due on 


the aforeſcid mortgages in equal moi- 
ties ; that the ſaid briſtiana Gennyt, on 
the g v day e, March, 1772, duly made 
and prilliſbed her laſt will and teſta- 
ment in writing, and thereby amongſt 
other chings gave and bequeathed to her 


datighter; Ubriſtiaua Fanſbaw, the ſum of 


Zool. being part gf her moiety of the 
aforeſaid 10, col. mortgage money ; and 
as to the reſidue of her effects, ſhe 
gave and beqmathed the fame equally 
between her ſon Jahn Genmys, Eſq. and 
her daughter the before named ¶Hriſtiana 
Funſbaus, and the Aid teſtatrix departed 
this life without revoking or altering 


ber ſaid will, and the fame was after- 


wards. duly proved ia che prerogative 
court of the Archbiſhop of Canterbury; 
that by ãndenture, dated the: C⁵ f April, 
e and made between che aforeſaid 
, John Gennys: of the one part; and Robert 
Founbæm Eſq. and Obriſtians his wiſe, 
the: ſiſter of the fa Jahn Germys; of the 
acher Part 5-Kecting;: that the aforeſaid 
7 4 Chriſtians 
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Chrifliana'Grinys; widow, [ deceaſed; Was 


one of the ſiſters and co- heireſſes at law, 


and alſo one of the adminiſtratrixes, 
with the teſtamentary ſchedule or wilt 


annexed, of the before named Peter 


Madoct Docten, and as ſuch was entitled 


to one moiety, or half part, of all his 
eſtate and effects, and that the "ſaid 


Peter Madock Docten wes in his life time 
legally intitled to the aforeſaid fum of 
10,0007. advanced on the mortgage of 
the afore ſaid premiſes, and that the faid 


Chriſtiana Gennys, as ſifter and co-heireſs 


titled to one moiety: of the ſaid 10, oo. 


and that ſhe did by her aforeſaid will 


give and bequeath unto her faid daugh- 


ter, Chriſtiane Fanſhaw, 3000. part of 
the ſaid moiety, and gave and bequeathed 


the reſidue of her eſtate and effects 
equally between her ſaid ſon John 85 
1s, and the faid Chriſtians Fanhaw: 

was witneſſed, that the faid John my 


ys, in conſideration of r000). to him 


paid by the ſaid Robert Panſhaw, did 
grant and aſſign unto the ſaid Robert 


Fanſhaw, his executors, adminiſtrators, 


and aſſigns, all the ſaid fum of 1600/. 
or They proportion of the ſaid mort- 


gage 
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gage money, then, or any tirfie- thetets: 
fore, due or belonging to the ſaid Joby 
Getnys: by arty; means whatſoever, to 
hold the ſame unto the ſaid Robert Fun- 
ſhaw, and Cbriſtiana his wife, their exe- 
cutors, adminiſtrators, and aſſigns for 
ever zu that the ſaid Fobn Gennys, by his 
laſt will and teſtament in writing, dated 
the 24th day of April, 178 1, deviſed all 
his lands, tenements; and hereditaments, 
therein particularly mentioned and de- 
ſcribed, unto; Jacob Ackworth Potvnall, 
Eſq. the aforeſaid Robert Fanſhaw, and 
Jobn Culme, Eſq. their heirs and aſſigns, 
upon the truſts therein mentioned, until 
his the ſaid teſtator's daughter, Mary 
Gems, ſhould attain the age of twenty- 
one years, and when his ſaid daughter 
ſhould: attain, her ſaid age of twenty-one 
years, he gave and deviſed the ſame 
unto his ſaid daughter, her heirs and 
afligns, for ever, and that the faid Jobs 
Gennys departed this life without re- 
voking or altering his ſaid will, leaving 
the ſaid. Mary Genms, his only child and 
heir at law: That the ſaid Jobn.Gemnys, 
being the heir at law of the before 
named Cbriſtiana Genus; who, as one of 
the n and W. before- 


 4n Ne 8 named 


to go. part of the aforeſaid ſum of 
10, 00. and the ſaid Chriſtiana Gennys 
having, by her before- mentioned will, 
bequeathed part of the ſaid 5000]. to 
the ſaid John Genms, and he the ſaid 
John Gennys having aſſigned his ſhare of 
the ſaid 0007. to the ſaid Robert Bun- 
ſhaw, and Chriſtiana his wife, who were, 


by the ſaid will of the ſaid Chriſiuna 


Cennys, intitled to the reſidue thereof 
but not having conveyed the legal eſtate 
which deſcended to him in the ſaid 
mortgaged premiſes to the ſaid Robert 
| Fenſhaw, and Chriſtiana his wife, ſuch 
legal eſtate was now veſted in the ſaid 
Mary Gennys, the daughter of the faid 
John Gennys, who was a truſtee thereof 
tor the ſaid Robert Fanſhaw, and Chriſe 
tiana his wife, but being an infant under 


the age of twenty-one years, was unable 


to convey the ſame: It was therefore 
prayed, that it might be referred to 


Francis Ingram, Eſq. the Deputy to his 
Majeſty's » Remembrancer of this court, 


to inquire and report to the court, 

Mage: the ſaid Mary Gennys is an in- 
fant, and, if ſo, whether ſhe is a truſtee 

M ge «ſtate of and i in the before 
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| tnentioned-raotgaged premiſes, or any 
andi what, part thereof, within the true 


intent and meaning of the ſtatute, made 


in che ly th year of: the reign of her late 


Majrſty Queen Ante, intitled, fr An act to 


Proceedings bes ] 


fore the Maſter 
on the references; 


His report | 
thereon. 


enable. infants ho arc ſeized ar poſſeſſed 


of eſtates in fee, in truſt, or by way of 


mortgage, toi make conveyances of ſuch 


eftates:!? and alſo to inquire and report | 


0 the court, to whom the money due, 
in reipect of ſuch moiety of the afore- 


ow 10,0904, 1d deſcended ta 'the faid 


Chriſtiana Gennys, belongs, and ought to 
be paid, bk, is CAMP by the court 


red. 


warrants: ate taken out before the Maſter, 
and a ſtate of the title and of the facts, 
with an office - copy of the order, are 
laid before him, to ſhew the nature of 
the truſt veſted in the infant, all which 
is to be verified by a production of the 
origmal deeds, and ſuch other evidence 
as. the Maſter may require, upon which 


Logs will e _ to 00 a. 


The a W filed, an e 
copy is made of it, to be read in 


court, 


By tire of this bat the: been 


cour 
whe 
ment 
fant 

by tl 
with 
repo1 
be re 
upon 
finall 


W 
matte 
order. 
and it 
Ingra! 
jeſty”s 
inquir 
Mag 
was at 
a truſ 


morte 


menty 
within 
the ſt; 
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court upon the motion to confirm it, | 
when the court will exerciſe its judg- : 
ment thereon, and either direct the in- 

fant to convey in the manner reported 

by the Maſter, or, if a; difficulty ariſes 

with the court upon any of the matters 
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reported, they will order the report to 1 
be reviewed as to ſuch particulars, and, 4 
upon being ſo reviewed, the court will | 


finally make an order upon it. 


wh * r 
re 


Satur, 1 167⁰ Ne, 1792. | Form of the or- 
| day, Ju » 179 5 eee 
the report. 
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In the matter of Mary Gemys, 
"= infant. 


n by an order n in this 4 
matter the 197 day of May laft, it was $ 
ordered by the court, that it ſhould be, | . 


and it was thereby, referred to Francis | 3 
ligram, Eſq. the Deputy to his Ma- | 1 
jelty s Remembrancer of this court, to b 


inquire and report to the court whether 
Mary Gennys, in the ſaid order named, 
was an infant, and, if ſo, whether ſhe was 


| a truſtee of the legal eſtate.of and in the "I g 
mortgaged premiſes in the ſaid order | | b 
mentioned, or any and 'what part thereof, | a 
within the true intent and meaning of . 3 
| the ſtatute made in the 7th year of the 1 
. reiga 1 
| | : 7 
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Docken, his heirs and aſſigns, for ever, 


Infant Truſtee. 


zxeign of her late Majeſty Queen Ame, 


intituled, * An act to enable infants who 


are ſeiſed or poſſeſſed of eftates in fee, 


in truſt, or by way of mortgage, to make 
conveyances of ſuch eſtates, and alſo to 


inquire and report to the court to whom 


the money due, in reſpect of ſuch moiety 
of the 10,0007, in the ſaid order men- 


tioned as came to Chriſtiana Gennys in the 
faid order named, belonged, and ought 


to be paid; in purſuance of which order, 


the ſaid Deputy Remembrancer made 


his report herein the 15 day of Jui 
inſtant, and thereby certified, that he had 
been attended by the ſolicitor for all 


parties, and in their preſence. had pro- 


ceeded to conſider of che matters to him 
referred, and found that by indentures of 
leaſe and releaſe, dated the 197 and 201 
days of February, 1730, the ſaid releaſe 
being made between Henry Rolle, Eſq. 
fon and heir of John Rolle, Eſq. de- 
ceaſed, of the one part, and Nicholas 


Docten, Eſq. of the other part, the ſaid 


Henry Rolle, in conſideration of Goo. 


do him paid by the ſaid, Mibolas Docten, 


did grant, bargain, ſell, alien, enfeofi, 
and confirm, unto the ſaid Nicholas 


al 


cutor: 
will a 


Docte 


the at 


leaſe, 
and t! 


Infant Truſtee, 


all thoſe three ſeveral manors, or reputed 


manors, of, or commonly called by the 
names of, Woodbury, Great 7. orrington, 
and Highly, with their and every of their 
appurtenances, ſituate, lying, and being, 
in the county of Devon, and therein, and 
in the ſchedules to the ſaid indenture of 
releaſe, particularly deſcribed ; and all 
the eſtate; intereſt, property, claim, and 
demand whatſoever, of him, the ſaid 


Henry Rolle, of, in, and to, the ſame, to 


hold to the ſaid Nicholas Docten, his 


heirs and affigns, for ever, ſubje& to 
_ redemption. on payment of the ſaid 60007. 


and intereſt, on the ſeveral days and 
times, and in the manner therein men- 


tioned: That by indentures of leaſe and 
releaſe, dated the 13th and 14h of Fane, 


1738, and made between the before- 
hamed Henry Rolle of the one part, and 


Henry Trelawney, Eſq. and Chriftiana _ 


Docten (widow of the before-named Ni- 
cholas Dodten), and John Morſhead, exe- 
cutors and executrix in truſt - of the laſt 
will and teſtament of the ſaid Nicholas 


Docken, of the other part; after reciting 
the aforeſaid indentures of leaſe and re- 
leaſe, of the 1 gth and 20th of Feb. 1730, 

and that the aforefaid OOO“. remained 


1 due 
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Infaut Truftet. 
due to the eſtates, of the faid Nicholas 
DoZen, the. ſaid Henry Rolle, in confi. 
deration of the further ſum of 4000), 


to him paid by the ſaid: Henry Trelaws 


ney, Chriſtiana Dofen, and Jobn Mur ſbead, 
did grant, bargain, ſell, alien, enfeoff, 


releaſe, and confirm, unto the ſaid Henry 


Trelawney, Chriſtiana Docten, and John 


Morſbead, their heirs and aſſigns, for 


ever, all the aforeſaid manors, or re- 
puted manors, of Woodbury, Great Tor- 
rington, and Highly, with their appur- 
tenances; to hold the ſame to the ſaid 


Henry Trelawney, Chriſtiana Docten, and 


Jobn Morſbead, their heirs and aſſigns, 
for ever, ſubject to redemption on pay- 
ment of the ſaid 4000. and intereſt, on the 
ſeveral days and times, and in the man- 
ner therein mentioned: That by inden- 


tures of leaſe and releaſe, dated the 280 


and 29th days of April, 1748, the releaſe 
being made between the before- named 
Henry Trelawney and John Morſhead, the 
then ſurviving executors- in truſt of the 


ſaid will of the ſaid Nicholas Docten, of 


the one part, and Peter Madock DoFen, 
Eſq. only ſon and heir at law of the ſaid 
Nicholas Dotten, and alſo reſiduary le- 
_ of the ſaid will of the other part; 

2 2 2 reciting, 


; Taft ant Truſtee. 5 


reciting, amongſt other things, that the 
before - mentioned ſum of 4000. was 
part of the truſt money of the ſaid Vi 
 cholas Docten, the ſaid Henry Treluumey, 
and John Morſhead, did Srant, aſſign, 
transfer, and ſet over, unto the ſaid 


Nicholas Madoch Docten, his heirs and 


aſſigns, for ever, all the before - mentioned 
manors, or reputed manors, of Mood. 
Jury, Great Torrington, and Highly, with 


their appurtenances, to hold the ſame 
unto the ſaid Peter Madoch Docten, his 


heirs and aſſigns, for ever, ſubject to ſuch. 
power and equity of redemption. as the 
faid Chriſtiana Docten, Henry Trelawney, 


and John Morſbead formerly, and the ſaid 


Henry Trelawney and Jobn Mar ſbead then, 


held the ſame: That the ſaid Peter Ma 
dick Docten ſome time after departed this 
life, leaving Chri/tiana Gennys, widow, and 


Elizabeth Mary DoFen, his ſiſters and co- . 


heireſſes at law, who afterwards obtain- 
ed letters of adminiſtration to his goods, 
chattels, and credits, and became intitled 


to the moneys due on the aforeſaid mort- 


gage in equal moieties: That the ſaid 


Chriſtiana Gennys,' on the 31/# day f 
March, 17 2, duly made and publiſhed 
her laſt will and teſtament in writing, 
and thereby, amongſt other things, gave 

, yy TO. 
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438 5 Infant Truſtee; 
and bequeathed to her daughter, Chri- 


ſtiana Fanſhaw, the ſum of 3000l. being 10 

part of the moiety of the ſaid 10, oool. the 

mortgage money, and as to the reſidue the 

of her effects, ſne gave and bequeathed hei 

the fame equally between her ſon, Joby wa. 

 Gennys, Eſq. and her daughter, the before- 10, 

named Chriftiana Fanſhaw ; and ſhe ap- wil 

pointed her faid fon and daughter exe- dat 

| cutor and executrix of her ſaid will, and par 
| the ſaid teſtatrix departed this life with- beg 
| — out revoking or altering her ſaid will, effe 
1 and the ſame was afterwards duly proved Job 
: by her ſaid executor and executrix in the ſoar 
| Prerogative court of the Archbiſhop of Gen 
Canterbury: That by 1ndenture, dated paic 
the 6h of April, 1773, and made be- oral 

tween: the ſaid John Gennys, of the one Fan 

part, and the faid Robert Fanſhaw and and 

Cbriſtiana his wife, the ſiſter of the faid - or o 

John Gennys, of the other part; reciting, mor 

that the ſaid Chriftiana Gennys, widow, due, 

deceaſed, was one of the ſiſters and co- Foby 

heireſſes at law, and alſo one of the to | 

adminiſtratrixes, with the teſtamentary Fan, 

ſchedule or will annexed; of the before- EXEC 

named Peter Madock Docten, and as fuch for 

was intitled to one moiety; or half part, by h 

of all his eſtate and effects, and that the date 


ſaid. Peter Madocł Dofen was in his viſec 
lifetime . 


Trfaut. Truſtee. 


lifetime legally: intitled to the aforeſaid 


10,000, advanced on the mortgages of 
the before - mentioned premiſes, and that 
the ſaid Chriſtiana Gennys, ſiſter and co- 
heireſs of the ſaid Peter Madoct Docten, 
was intitled to one moiety of the ſaid 


10,000). and that ſhe, by her aforeſaid 
will, gave and bequeathed unto her faid 


daughter, Chriſtiana Fanſhaw, Zool. 


part of the ſaid moiety, and gave and 


bequeathed the reſidue of her eſtate and 
effects equally between her ſaid ſon, 


John Gennys, and the ſaid Chriſtiana Fan- 
ſoaw : It is witneſſed, that the ſaid Jahn 


Gennys, in conſideration of 1000/. to him 
paid by the ſaid Robert Fanſhaw, . did 
grant and aſſign unto the faid Robert 
Fanſhaw, his executors, adminiſtrators, 


and aſſigns, all the ſaid ſum of roo0!/, 
or other proportion of the ſaid mortgage 
money, then, or at any time theretofore, 


due, owing, or belonging, to the ſaid 


John Gennys, by any means whatſoever, 


to hold the ſame unto the ſaid Robert 


Fanſbau and Chriſtiana his wife, their 
executors, adminiſtrators, and aſſigns, 


for ever: That the ſaid John Gennys, 
by his laſt will and teſtament in writing, 


dated the 247 day of April, 1781, de- 


viſed all his lands, tenements, and here- 
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Infant Triſtze. 


ditaments, therein particularly mentioned 


and deſcribed, unto Fateh Ac 
*Pownall, Eſq. the before-named Robert 
Panſbaw,” and Jobn Culme, Eſq. their 
Heirs and aſſigns; upon the truſts therein 


mentioned, until his the ſaid teſtator's 


daughter,” Mary Geunys, ſhould attain 
her age of twenty-one years ; and when 


his ſaid daughter ſhould attain her ſaid 


age of twenty- one years, he gave and 
deviſed the ſame unto his daughter, her 
heirs and aſſigns, for ever; and that the 
ſaid Jobn Gennys departed this life with- 
out revoking or altering his ſaid will, 
leaving the ſaid Mary Gennys his only 
child and heir at law; and he further 
certified, that the ſeveral deeds and wills 


before mentioned, and the affidavit of 
Thomas Johns, gentleman, having been 


laid before him, he conceived that Eli- 


. zabeth Mary Do#en, ſpinſter, and the 
before-named Mary Gennys, are the co- 
heireſſes at law of the aforeſaid Peter 
Madocꝶ Doften, and that the ſaid Mary 


Gemnys is an infant, and a truſtee of the 


legal eſtate of and in the ſaid mortgaged 


premiſes, being one of the co-heireſſes 


of the ſaid: Peter Madock Docten, within 
the true intent and meaning of the ſtatute 
of the 7th year of Queen Anne, made 
. . 0 


Infant Truſtee. 


to 1 infants ſeiſed or poſſeſſed of ; 


eſtates in fee, in truſt, or by way of 
mortgage, to make conveyances of ſuch 


eſtates, and that the ſum of 50007. being 
the ſhare of the aforeſaid Chriftiana 


Gennys, deceaſed, of the aforeſaid ſum of 
10,0007. belongs to, and ought to be 
paid to, the ſaid Robert Fanſbau and 
Chriſtians his wife: Now, upon the 
motion of Mr. Short, of - counſel for 
the ſaid Robert Fanſhaw, and Cpriſti- 
ana his wife, praying that the ſaid re- 
port may be ratified and confirmed, 


and that the ſaid Mary Gennys may con- 
vey the ſaid mortgaged premiſes (of the 


legal eſtate. whereof ſhe is ſeiſed in fee 
as aforeſaid): to ſuch perſon or perſons 
as the ſaid Robert Fanſhaw and Chri- 
fiana his wife ſhall direct; on reading 
the ſaid order and report, it is or- 
dered by the court, that the ſaid report 


be, and the ſame is hereby, ratified and 


confirmed; and that the ſaid Mary Gen- 
ays, the infant, do convey the ſaid mort- 


gaged premiſes, of the legal eſtate where- 


of the was ſo ſeiſed in fee as aforeſaid, to 


ſuch perſon or perſons as the ſaid Robert 
Fanſhaw, and Chriſtiana his wife, ſhall | 


dire&, according to the true intent and 
meaning of the ſaid act as prayed, | 
It 


RRR 


fron SHB te mar 4 Ap Le xe 


The heir of the 


mortgagee is a 
truſtee within 
this act, both 
for the mort- 


gagor and the 


mortgagee, 


Infant Truſtee, 


It was moved by the executor of 
the -\ mortgagee, and referred to the 
Maſter, to fee whether the heir of the 
mortgagee was a truſtee within the 
meaning of this act; and the Maſter 
reported him to be a truſtee within the 


act. Upon the report an order was 


made, that the heir ſhould aſſign over 
the mortgage to ſuch perſon as the ex- 
ecutor ſhould: appoint, and a motion 


Was afterwards made to ſet aſide the 


report, becauſe the heir was not a truſtee 
for the executor by the meaning of the 
act, and becauſe the reference was made 
on a motion; whereas the ſtatute re- 
quires it ſhould be by petition. - Upon 
this motion his lordſhip declared, that 
there can be no doubt but the mortgage 
in fee deſcends to the heir of the mort- 


gagee, but it is as certain the money be- 
longs to the executor, ſo that the heir 


heir. And his lordſhip further declared, 


is only his truſtee; and this was the 
very inconvenience which the ſtatute 
was made to remedy, that the mortgagor 
might be willing to pay the money, or 
the executor might want it, and that in 
either caſe they ſhould not be obliged, 
as formerly, to wait the full age of the 


that 


Infant Truſtee. 


that a motion is a petition not reduced © 
into writing and preſented ; that he did oe 
not know that the ſtatute required theſe 
circumftances, and that the general prac- 

tice is, to pray a reference by-motion, 

Me =o” Y 188 . 


In hb ſame ak it was held, that Heir of the ven · 
12 c d ſtee 
the heir of the vendee was a truſtee the perfon = 


within this act for the perſon who pom oro 


pie paxchaſe+mangy. id. 
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_ Infants, Lunatics, and Femes 
Covert, to renew Leaſes. 


« 


Guardians, &c. Y the ſtatute of 2 9 Geo. 2, ch. 31, 


N BY intituled, <« An Act ta enable In- 
. fints, Lunatics * and Pemes Covert, to 
— 4 ſurrender Leaſes, in order to renew the 
ſame,” it is enacted, * That in all caſes, 

where any perſon under the age of 21 

years, or any lunatic, or feme covert, is 

or ſhall become intereſted in, or intitled 


to, any leaſe or leaſes, made or granted, 


or to be made or granted, by any per- 


ſon or perſons, bodies politic, corporate, 


or collegiate, aggregate, or ſole, for the 


life or lives of one or more perſon or 

_ perſons, or for any term of years, either 
abſolute, or determinable upon the death 
of one or more perſon or perſons, or 
otherwiſe, it ſhall and may be lawful for 
ſuch perſon, under the age of 21 years, 
or for his or her guardian or guardians, 

- or other perſon or perſons on his or her 
behalf, and for ſuch lunatic, or his or 
ber guardian or r guardians, committee or 
Com- 


1 


Tafants, Lunatics, Ec. 


committees, of the eſtate, or other per- 


ſon or perſons on his or her behalß and 
for ſuch feme covert, or any other perſon 
or perſons on her behalf, to apply to 
the high court of Chancery of Great 


Britain, the. court of Exchequer, the 


courts of equity of the counties palatine 


of Cheſter, Lancaſter, and Durham, ot a 
the courts of Great Seſſion of the prin- oh 


cipality of Mules, reſpectively, by pe- 


tition or motion in a ſummary way, and - | 
by the order and direction of the faid 


| courts, reſpectirelh made upon hearing 


all parties concerned, ſuch perſon under 


the age of 21 years, and ſuch lunatic, 
or perſon or perſons appointed by the 
ſaid courts reſpectively, and alſo ſuch 
feme covert, by deed or deeds only, with- 
out levying any fine, ſhall and may be 
enabled, from time to time, to ſurren- 


der ſuch leaſe or leaſes, and accept and 


take in the name, and for the benefit, 


of ſuch perſon under the age of 21 years, . 


or lunatic, or feme covert, one or more 


new leaſe or leaſes of the premiſes oom 
prized in ſuch leaſe or leaſes, ſurrendered 
by virtue of this act, for and during ſuch 
number of lives, or for ſuch term or 


terms of years, determinable upon ſuch 
OE ee 


1 


Fine and charges 
attending the 
renewal te be 
charged on the 
eſtate, or the 
leaſehold pre- 
miſes, as the 
court ſhall 
direct. 


Infants; Lunatics, and 


number of lives, or for ſuch term or fam 
terms of years abſolute, as was or were cha 
mentioned or contained in ſuch leaſe or hol 
leaſes ſo ſurrendered at the making ſuc] 
thereof, reſpectively, or otherwiſe, as the the 
ſaid courts ſhall e direct.“ 
Sec. „„ £ 
LM NE | reſj 
04 it is further enacted, „ That all ope 
and every ſum and ſums of money, and liab 
other conſideration, paid or advanced by cun 
any ſuch guardian, truſtee, committee, con 
or other perſon, as and for a fine or to t 
income, or in the nature of a fine or WOL 
income, for or on account of the re- fur: 
newal of any ſuch leaſe or leaſes, and all 
reaſonable charges incident thereto, ſhall f 
be paid out of the eſtate or effects of KJ 
the infant or lunatic for whoſe benefit leaf 
the faid leaſe or leaſes ſhall be renewed, be, 
or ſhall be a charge and ineumbrance all 
upon the leaſehold premiſes, together ren 
with intereſt for the fame, as the ſaid beh 
courts reſpectively ſhall direct and deter- min 
mine: And as for and concerning leaſes | ; 
to be made upon ſurrenders by femes 1 
covert, unleſs the fine or conſideration of pe 
e 


ſuch leaſe, and the reaſonable charges, 
Thel be i paid or ſecured, the 
7; ſame, 
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game, nd with intereſt, ſhall be a 
charge or incumbrance upon ſuch leaſe- 
hold premiſes, for the uſe and benefit of 
ſuch perſon or perſons who ſhall advance 
the ſame. Sec. 2. | 92 


And i it is further 2 ce That the New leafes to 
be to the ſame. 
reſpective leaſes to be ſo renewed ſhall uſes a3 the fore 
operate and be to the ſame uſes, and be 


liable to the ſame truſts, charges, in- 


cumbrances, diſpoſitions, devices, and 
conditions, as the leaſes to be from time 


to time ſurrendered, as aforeſaid, were or 


' would: have been ſubject to in caſe ſuch 


ſurrender had not been made,” Sec. 3. | 


And it is further enacted and Sek, Surrender and 
« That every ſuch ſurrender, and ſuch OT 
leaſe or leaſes granted thereupon, ſhall _ 
be, and be deemed, as valid and legal, to 
all intents and purpoſes, as if ſuch ſur- 
render had been made by and on the 


behalf of a perſon of full age, ſound 
mind, or not married.“ Sec. 4. 


This application to the court muſt be 
on notice to all parties intereſted; and if 
the caſe be proper for its e e ee 

con- 
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Tvfants, Lunatics, and Femes Covert, 


conferred. by this - ſtatute, the court will 
order the matter to be referred to the 
Maſter. And the like proceedings muſt 
be had before him as in the caſe of an 


infant truſtee. 
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any court, either ſpiritual or ſecu- 


kr, to proceed in any cauſe there de- 


pending, upon ſuggeſtion that the cog- 
nizance thereof belongeth. not to, the 
ame court. F. N 15 ** 39. 


R ; — 


A — dt c 


Where i it . upon the face of @ At wn 


libel, that the Admiralty, Spiritual court, 
&c. haye not a Juriſdiction, a prohibition 
may be awarded, and is grantable as well 
after as before ſentence; for the King's 
ſuperior. courts have a ſuperintendency- 
over all inferior Juriſdictions, and ate to 
take care that. they keep within their . 


bounds. | nl Daft: Mrs: 


R 
o 123 3 


e 


— 
bo granted. 


In the LES of die v v. | Whitehall, in At what time it 


Michaelmas term, 17 17; this diſtinction 


is or is not too 
late to come for 


was taken, that if a man libels in the 2 8 


ſpiritual court for tithes in kind, and the 


deſendant below ſuggeſts and inſiſts upon 
a modus there, the ſpiritual court has no 


uriſdiction to try the modus, their me- 
Vat II. "ww thod 


450. 


| thod of trial of preſcription being dif. 


P. | 0 54 a.) 1 
F 1 
22 $3 


_ ferent from ours; but if a man libels for 


Prohibition for 


tithes directed 
to the eccle- 


a modus, and the. defendant admits the 


modus, the Spiritual court may proceed 
in that cauſe. But even in the firſt caſe, 


if they permit them to proceed to ſen- 


tence; they come tos late for à prohi- 


bition, being it is pro dgestu triationis 


only; but you are never too late where 
it is r defectu juriſdictionis. Bunb. 17. 


George, &. To the Rev. A. B. 
Doctor of Laws, Chancellor of the 


- Right Rev. father in God: C. by divine 


permiſſion Biſhop of D. or to his Com- 
miſſary- general, or other judge by you 
appointed on this occaſion, or to any of 
you, greeting: Whereas the Barons of 
our Exchequer at Weſtminſter are in- 
formed (here recite as the caſe is): Now 


know ye, that we, having a regard to 


the rights of our crown, and to the laws 


and cuſtoms of this kingdom, as we arc 


bound by oath to have, do command 
you, that you do not retain the ſaid ſuit 


for the ſaid tithes brought before you 


againſt the ſaid E. F. on account of the 
premiſes, by whatever name the ſame 


be 4 nor ö to do any thing 


therein 


there! 
in de 
laws [ 
And 
prono 
E. F. 
wholly 
him fr 
order. 


* \* "i 


Brobibetion) 


therein in prejudice of the ſaid E. F. or 
in derogation or contempt either of the 
laws or conſtitutiqns . of thi 5 kingdom: 
And in caſe 'y0u;” of ay Of you, have 
pronounced any ſentence againſt the ſaid 
E. F. concerning the premiſes, that you 
wholly. acquit, diſcharge, and, abſolvq; 
him from che ſame. Witneſs, &c...By- 
order: of eee Horns - edihh 
% Hag (noon e t ics OG: 
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_ the dderk in court t for the Plaintiff 
dies pending the fuit, and he negleds 
to appoint another, the defendant may 


move that the Plaineiff may appoint one 


in his ſtead, and ſo vice verſa; and upon 
the order being obtained, the following 


Jul ena may iſſue. 


- \ 


OY George, &c. To A. B. greeting: 


We command you, that, every excuſe 
apart, you appear in your proper perſon 
before the Barons of our Exchequer at 
WW: Sminſter, on the day. of 


next, to nominate ans appoint a clerk 


in court, in the office of the Remem- 
brancer of our ſaid Exchequer, j in the 
room or ſtead of Adam Martin, Eſq. 
deceaſed, to appear and tranſact for you 
what, is there to be done i in a certain 
cauſe now depending i in our ſaid court, 
by Engliſh, bill, between vou the ſaid 
A B. plaintiff, and C. D. defendant; 


| ahi you ſhall in e omit, under 


the 


confid 
for hi 
either 
ſubject 
broug 
coſts; ; 

ordere. 
fund, 4 
trol, tl 
cluded 
underſt 


wo 
to re{o1 


EY 
* 
_— 


Clerk in Cont. 


the penalty of 1007. which, if you. 


neglect this our prefent command, we 
ſhall cauſe to be levied to our uſe on 


your g goods and chattels, lands and tene- 


ments. Witneſs, &c. 4 5 of 


court, "and' by the Barons s 50) 5 IV 


P1535 agtt en, Mt, 
1 . party be RY ſerved with _ 
mit, and neglects or refuſes to name 4 
derk in court, upon an affidavit of ſer- 
vice the e court will order an attachment. \ 


The Jerk in court * a cauſe is 01 Eis . 
conſidered by the court as having a lien 


for his bill of fees and diſburſements, 
either en money already in court, or 


ſubje& to that which is directed to be 
brought into court for the payment of 
coſts; And therefore, where coſts are 


ordered to be paid out of a particular 
fund, over which the court has the con- 
trol, the clerk in court's fees being in⸗ 
cluded in the ſolicitor's bill are always 
underſto6d to be provided for under the 
| general direction of coſts in the cauſe; 
and he, or his repreſentative, has a right 


o ielortts this fund for the payment of 


Te 8 . * his 


453 


his. bil in preference to his immediate 
e ene Pa Ps . 


Money ordered 5 1 0 Was 3 en the rr oe M. 
of court to the Mar lin, the cler k 1 m court for- the plain- 
Pant chercor. tiffs and the aſſignees, that he might be 
— 3 paid what was due to him out of the 
pay their 454. directed to be paid out of court 
to the plaintiffs by an order made- this 
day, And cke court ordered the defens 
dant to bring 60. part thereof, into 
court, ſubject to the order on the tax- 
ation of Mr. Martin's bill of coſts, and 
that the reſidue ſhould be paid to the 
Plaintiffs. Donnelly v. Loup a July, 
266. en Ordin. in Kerpen 


Got ordered (o . an * . of 5 8 of Dinner 
repreſentative 1754, it Was ordered, that the managers 
cn. of two prize ſhips, taken by - the Prince 
Frederick and Duke privateers, mentioned 

in the order, ſhould retain in their hands 

the ſhares of the prizes belonging to the 

Phintiffs i in the ſeveral cauſes mentioned 

in the order, to anſwer the bills of fees 

and diſburſements of Mr. Ord, who 

acted as clerk in court for the plaintiffs 

in thoſe cauſes; hut this order of the 

court reſting i in the minute taken by the 

Regiſter, 


Curd in Convt. 


of Mrs. Ord, the widow and theeutrix 


of her late huſband, that the order of 


tlie 160 K Derrmber, 1754, might be 


entered nunt pro tunc; Which was or- 


dered accordingly. + Delay v. Pupbam, 


and other cauſes, gib iy I 7 5 5 _ | 


Odin: in beet Fe 07 BRI 
8 Nigg adr ao 

f «Peaks were ordered to be Raja 

al the plaintiff had either paid or ſe- 


m of coſts. "Shaft" V. Potbell, "13th 
1694. On the 157 of the ſame 
month the plaintiff moved for a mefſen- 


ger; but his clerk in court not being 
paid the motion was denied. On the 
27th the plaintiff moved to have the 


writings belonging to him out of court; 
and the clerk in court being preſent, and 


declaring he was paid, the court granted | 


the order ' "Liber Oran. in Seat. 
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Byte antient and eſtabliſhed page Of Ki ſpecial pri- 
this cout; the clerks and others who are 8 


employed im Faking the accbünts, and 
carrying on the other public buſinefs of 
the court; Mall not be obliged to defend 
am ſuft or uction in Any other court While 
PA 664 this 


All proceedinge 
to ſtay till the 
clerk in court 


cured payment of the clerk in cburts 


455 


_ e 3 ; oy * » Py — ” 2 — 1 
* N *. — Denne * 4 5 1 * 2 8 F "4 , 
Þ 2 wht ps k 3 An ers a . 2 — EINE? : . * 5 CE * 4 
5 £ n 2 r ow 1 OS - . . 8 K 0 N p * c P —_ , q 2 * 1 co 8 SER 
r 3 * - . . * ** 2 Nh 16 - N N. 8 - p n „ * x 0 2 5 A. 5 2, 7 = 28 5 
1 — 3 . * * + eu. aw - dC? * 7 w << 4 2 1 K 1 RT. _—_— ** Pr 2 — _— 1 2 1 E an = 
e = Ps ae ett mt > 32 1 2 * - 3 r . 70 r * 5 Po \ 3 75 ny . a „ 
7 * pt * 3. . : 6 v Hg s * 6 os 1 8 a 4 1 K £ Y - o * 8 MW at 8 * * K 
88 "x 8 © 26 eh. £ 3 * 1 7 4 2 __ 


W 


8 
r 


. 
. 
by 


459 


Injunction of 
privilege. 


Clerk in Court. 


this court is open; and therefore, where 
any action ſhall be — met 


intitled to their writ.or injunction of pri- 


vilege to reſtrain; that court from pro- 
| eins ren Liber Ruben, in beer. 


Das... 0 ο av Nie 
ps 0m al Too 1 00 
; court of ,Common-Pleas at Weſtminſter, 


_ greetings Whereas; by ;antient uſage, and 
the practice of times paſt, ; it, hath hi- 


therto been an eſtabliſned cuſtom, that 
thoſe who are reſident. in our Exchequer 


at Weſtminſter, and are employed in tak- 


ing the accounts, and carrying on the 
other public buſineſs in our ſaid Exche- 
quer, ſnould not be obliged to defend 
any ſuit or action in any other court whilſt 
our faid Exchequer i is open: And whereas 


5 we are informed, on the behalf of A. B. 


one of the clerks i in the office of our 
Remembrancer in the Exchequer, that 
the ſaid A. B. (whoſe duly attendance 
upon the public buſineſs in our ſaid Ex- 
chequer is neceſſary) is drawn from ſuch 
his attendance to defend an action brought 


by C. D. againſt him, by the name and 


deſcription of A. B. of, Ec. i in the court 


of Common-Pleas before vou; and We, 
being 


2 
2. 


being deſirous that the privilege of our 
| = Exchequer ſhould = obſerved, and 
ot infringed, col and you, that, our 


OG 


i 10 Exchequer" Hows peri, you do not 


retain the ſaid action es Jou but 
that you ſtay all further proveedings 

againſt the faid A. B. thereupon, and 
ſupercede the ſame,” giving notixettò the 
fad CD. that he may proceed cagainſt 
the aid! A>Bozamnoar bourt ef Exche- 
quer, ſon the recovery" of the ſuid debt, 
if he thinks fit. Witneſs, & By the 
red: book remaining in the Exchequer; 
and by the Barons, RON {mats 
41 60 in NR (167 2111 onus H. 
wicked ii H won no! ln ord cin 
not otubinobioub nic gr unmet 19 
me Hide Alo valg 
te ten ener ndl 
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A t mad gong let mules on 


has ormiltia od n Had n! 


| Stir 7B ＋ A. FENG fo 


Act for the re. 
gulation of at- 
torneys and ſo- 
licitors, 


be 1axed. Sean, i he Ca- 


it ble. 8711 Te 


i5tÞ -:0tv103 256 6 ost 

2 Y:#howak of u 2 mY "Y 5 
D284 Ir is enacted that no attorney 
at; feliciter-ſhall icommence any action 
fot: the hecevery of any fees, charges, or 
diſbuxſe ments at law or in equity, until 
the expiration of one month or more 


aſter ſuch attorney or ſolicitur ſhall have 


delivered unto the party or parties to be 
charged therewith, or left with him, her, 
or them, at their dwelling-houſe or laſt 
place of abode, a bill of ſuch fees, charges, 
or diſburſements, which bill ſhall be ſub- 
ſcribed with the proper hand of ſuch at- 
torney or ſolicitor reſpectively; and 
upon application of the party or parties, 
chargeable by ſuch bill, to the Lord 
High Chancellor, the Maſter of the 
Rolls, the Court of Exchequer, or unto 


any of the courts in the ſaid act men- 


tioned, or unto a Judge or Baron of the 
courts in which! the buſineſs contained in 


„ 


ſuch ns I part thereof in 
amount 


Solicitor”s Bill of Coſts, Ac. 


amount or value, ſhall have been tranſ- 
ated; and upon the ſubmiſſion of the 
party or parties, . or ſuch other perſon 
authorized to pay the whole ſum that- 
upon taxation of the ſaid bill ſhall appear 
to be due, it ſhall be lawful for the ſaid: 
Lord High Chancellor, &c. to refer the 
fid bill (although no action or ſuit ſhall 
be depending in ſuch court touching the 
ſame) to be taxed and ſettled by the 
proper officer of ſuch court, without any 
money being brought into court for that 
purpoſe ; and if the attorney, / ſolicitor, 
or party chargeable with the bill, having 
due notice, ſhall refuſe or neglect to 
attend ſuch taxation, the ſaid officer may 
proceed to tax the ſaid bill ex parte (pend- 
ing which reference and taxation no ac- 
tion ſhall be commenced or proſecuted 
touching the ſaid demand), and, upon 
the taxation and ſettlement of ſuch bill 
and demand, the party ſhall- forthwith 
pay to the ſaid attorney or ſolicitor, or to 
any perſon by him authoriſed to receive 
the ſame that ſhall be preſent at the ſaid: 
taxation, or unto ſuch other perſon or 
perſons, or in ſuch manner as the re- 
ſpective court aforeſaid ſhall direct, the 
habe n Wan. ſhall he ſbund to be or 


remain 


ry AY 1 
N 2 NY 


Solicitors Bil of Ce fo. 


3 
Cs 11 1 


remain 0 \thereon, which, Payment 
ſhall be; a full diſcharge of the ſaid bill 
and demand; and, in default thereof, the 
party, ſhall be able to an attachment, 
or to ſuch other proceedings : at the elec- 
tion of the laid attorney or ſolicitor as 
ſach party was before liable unto ; and 
if upon the taxation and ſettlement it 
ſnall he found that ſuch attorney or ſo- 
licitor_ ſhall happen to have been over- 
paid i thiem in fucli cafe; the attorney or 
ſolicitor fall forthwith refund and pay 
unto the party intitled thereunto, or to 
any perſon authoriſed by him to receive 
the ſame, if preſent at the ſettling there- 
_ of, or otherwiſe unto ſuch other perſon, | 
or in ſuch manner as the reſpective 
court ſhall direct, all ſuch money as the 
laid, officer, ſhall certify to have been fo 
overpaid; and, in default thereof, the 
ſaid attorney or ſolicitor ſhall, in like 
manner, be liable to an attachment, or 
to ſuch other proceedingb, at the clec- 
tion of the party, as he would have been 
ſubje& -untoi/if this act had not been 
made; and the ſaid reſpective courts are 
hereby authoriſed to award: the coſts of 
ſuch taxation to be. paid by the parties 
acoording to the event of che tæration 
4. 155 1121 f of 


dee 80 tand. . 


cin hills that is, 8 if the; bill 
taxed be leſs by'a Gxth; part than the bill 


delivered, then the attorney or ſolicitor, 


is to pay che coſts of the taxation; but 
if it ſhall be leſs, the court, in their A 


erection, ſhall charge the attorney or cli 


ent in regard to 1 Pereanay os 


AI of wah M2: = 11218 1 


Monde the 45 + 7 2 k 
55 | Berneen 4 2 de, 5 


. 44 15 6 


4 


„ wet * 


. D. cn. 


e 


og * n 3 
E * * 2 8 p o T'Y = 
yy & * af ” Ad E *,& « 
9 1 e . 7 
ex 3 * { 33 * * 2 5 
+ n , c 432 # ? 5 . * 0 


- \ 7 
* 


f _ this motion n of Mr. Fg & Gy: Order for a lats 


' ſolicitor to deli- 


counſel, on behalf of the l it was, = a bill of tle 


prayed, that Mr. J. S. his late folicitor 


fees, &c. and te 
{ refer the ſame 


in this and other cauſes, may: forthwith to be taxed, 


deliver. to him a bill of his fees and dic 
burſements therein, and that the fame 


may be referred 00 F. J. Eſq. the De- 


puty to his Majeſty's Remembrancer of 


this court to ſettle and tax; and that. the 


ſaid J. S may, at the foot of his faid: bill, 
give credit for | ſuch ſum and ſums of 


money as he hath received on account 


thereof, and may be examined upon in- 
— touthing the fame, as' the 
ſaid 
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fad Deputy Ane mall dee; 
and that; until fürk taxation ſhall be had, 
the ick 7 F. may be reftrained from 
commencing an) action at law againſt 
che fed BI for the money due on 
fileh bil; unc rf on: ſueh taxation it hall 
appehr that tlie fald J. F. 18 Gverpald, 
that he may refund and reſtore th over? 
Plus to the ſaid A. B. who ſubmits to 
pay what, if anything, ſhall appear to 
be due to the daid J. S. on ſuch tax- 
ation; and that upon ſuch payment, the 
ſaid J. F. may deliver up to the ſaid 
A. B. or his affigns, upon oath, all deeds, 
bonke, papers, and writings, in his cuſ- 
tody or power belonging to the ſaid 
A. B. Al which is by the courł᷑ hereby 

* ordered accordingly ; and the faid J. S. 
55 is hereby directed to deliver his aid bill 

&f fees and difburſements to the faid 

A. B. within a fortnight. after ſervice of 
this order, and the ſaid J. S. is hereby 
reſtrained from bringing any action at 
law « on his 12 bull until after fuch tax. 


- - . » 


If 1 bill 10 1 elbe the 
order alt * thus. c es 
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kim ' bill of his fees and-/difburſements 
therein; and that as the ſaid Bi ad- 
viſed there are ſeveral miſtakes and 
overcharges in fuck bill it Was therefore 
praped, that ig) might! be reſurredi ta 
F. d. &c. to ſettle and ta the ſame 
and that the ſaid! J. S. may give credit, 
Kc.“ Au ſu on to the: ops „ 
coding fm of A Ben 10 

44 NID MEH? aer 3 gH 124 444 m ba: 
This. order wi be  pat-indes ſeal ofi How ſerved 
the court, and a true copy thereof dernde 
perſonally upon the attorney or ſolicitor; 
and if le makes default; in bringing in 
his bin within tlie time limited; upbn an 
affdavit : of ſervice, the court wilk upon 
motion, either grant the attachment in 
the firſt inſtance, or order it to lay in the 
office a week, and N iſſue if the bill 
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The bill to be taxed b be left witlr courſe of pro- 


8 theres 
the Maſter, and a Warrant taken Out on o . 


leaving it, and then two more to pro- 
ceed, and as many more aſterwards as . 
may be neceſſary to complete the taxa- 

| tion. 
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Sdlicitor's, Bl af c 
tion The Maſter clerk-makes'a copy 


of * bill ſo leſt, for which 84d. per folig 


is paid hy the party who leaves it, and 
the Maſter 2 to 48x? e n 
18 lo delt with lim. Dag : 

Ben aim 181 %% 915 S722 | 

2 It in the courſe of Wia it + ſhall ap- 
pean, that parts of the buſineſs charged 


in the bill of. coſts relate to cauſes in the 
court of Chancery, or in a court of law, 
the Deputy Remembrancer ſends the bill 


to the reſpective officers of thoſe courts, 
with a requeſt in writing, that * vil 


DES antax thoſe parts: oß the Bidor him. 


* 7 42 e 4 47 
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. nat [final taxation, it gal 
appear that the. bill when taxed is leſs 


by. a, ſixth: part than the amount of the 
bill delivered, it isa motion of - courſe 


that the ſolicitor. may pay the coſts of the 
taxation; and in a caſe where 28. only 
made the difference, and it was thought 
hard that for this ſmall ſum the ſolicitor 


ſhould be puniſhed with coſts, the court 


aid, they. could not enter into that con- 
n ſideration, the act of parliament had ſo 


adjudged it, and the ſolicitor was or- 
dered to pay the coſts of the taxation. 


Dixon v. Dixcn, 23d January, 1783, in 
Sac. MS. 


Monday 


purſu 


.behal 


that 1 
plaint 
taxati 
the ce 
the ſ⸗ 
been 
taxed 


Vo! 


ordered lo be 3 
Mende ' day of | 


Between AB. Phiniif, 
e 
a D. defendant. 
: By bill. 


Upon the motion of Mr. M. of coun- 
ſel on behalf of the plaintiff, informing 
the court that the bill of coſts of Mr. 
J. D. the Plaintiff” s late ſolicitor in this 
and other cauſes, had been taxed by F. J. 
Eſq. the Deputy to his Majeſty” s Re- 
membrancer, by virtue of an order of 
this court for that purpoſe ; and that a 
ſixth part had been deducted on ſuch 
taxation from the total amount of the 
ſaid bill, as delivered by the faid F. D. 
whereby he had ſubjected himſelf to the 
payment of the coſts of ſuch taxation, 
purſuant to the act of parliament in that 
behalf made. It was therefore prayed, 
that the ſaid F. D. might pay the ſaid 
plaintiff the coſts occaſioned by fuch 
taxation. It is thereupon ordered by 
the court, that the ſaid J. D. do pay to 
the ſaid plaintiff all ſuch coſts as have 
been occaſioned by ſuch taxation, to be 
taxed by the ſaid Deputy Remembran- 

Vol. II. Hh cer, 
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. - . Orders for a 
Solicitor to pay 
the costs of 

taxation. 


466 2 alicitor* s Bill of: Coffs, Ge. 


cer, to whom it is hereby referred to 


tax the ſame. 


Charges of at- 
tending the 
hearing of a 
cauſe in London, 
not allowed to 

a a ſolicitor in the 
country, and 
why. 


N. B. It may here be proper to re- 
mark, for the conduct of ſolicitors in 


bills to their clients, charges of journeys 
to attend the hearing of cauſes are fre- 
quently made, but are never allowed by 


the Maſter, becauſe the agent in Londn 


is ſuppoſed to be ſufficiently competent 
to that duty; and therefore it is now 
adopted as an invariable” rule of tax- 
ation, to difallow charges of this kind. 
So that if a journey upon this occaſion 
is found to be neceſſary for the intereſt 
of the party, he muſt ſatisfy his ſolicitor 
for it, without making it an article of 
charge in his bill of coſts. - 


the country, that in the taxation of their 


Or; 
in any 
by an) 
or inte 
heredu 
gage d 
in ſuch 
to rede 
the pri 
ſuch m 
or ſum 
brance 
able on 
and, 1n 
foreclo{ 
equity 
lands, . 
court o 
dependi 
by the c 
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Proceedings upon tbe AF for the 
more'eafy Redemption and Fore-' „ £10 Seed 
Heure of en een FONT. on bowolls 
1 I1TIFOf 10 29918600 n 
91} 918 2510 10 2: 
Y is enacted, That where any bill 20 Geo. 2, ch. 
or ſuit ſnall be filed or commenced 

in any of, his Majeſty's courts of equity, 

by any perſon claiming any eſtate, right, 

or intereſt, in any lands, tenements, or 

hereditaments, by virtue of any mort- 

gage thereof, to compel the defendant 

in ſuch ſuits: (having or claiming a right 

to redeem the ſame) to pay the plaintiff 

the principal money and intereſt due on 

ſuch mortgage, together with any ſum 

or ſums of money due on any incum- 

brance or ſpecialty, charged or charge- 

able on the equity of redemption thereof; 

and, in default of payment thereof, to 

forecloſe ſuch defendant of his right or 

equity of redemption in ſuch mortgaged 5 

lands, tenements, or hereditaments, ſuch 5 Ry 

court of equity where ſuch ſuit ſhall be 

depending, upon application made thereto | 

by the defendant having a right to redeem 
Hh 2 ſuch 
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1 


Proceedings for the "Redemption 
ſuch mortgaged lands,'''&e. and upon 


his admitting the right and title of the 


plaintiff in ſuch ſuit, may, before ſuch 
ſuit or cauſe ſhall be brought to heating, 
make'fuch order or deeree therein as ſuch 
court might or could have made thereon 


in caſe ſuch ſuit or cauſe had then been 


regularly brought to hearing before ſuch 
court; and all parties to ſuch ſuit ſhall 
be bound by ſuch order or decree ſo 
made, to all intents and purpoſes as if 
ſuch order or decree had been made at, 


or ſubſequent to, the hearing of ſuch 


cauſe or ſuit, any thing to the contrary, 
Se. Ser. 1. 8 | 


« Provided that this act ſhall not ex- 
tend to any caſe where the perſon againſt 
whom the redemption' is or | ſhall be 
prayed, ſhall, by writing under his hand, 
or the hand of his attorney, agent, or 
ſolicitor, ' to be delivered before the mo- 
ney ſhall be brought into ſuch court of 


law, or the attorney or ſolicitor” for the 


other ſide inſiſt either that the party 


praying a redemption has not a right to 


redeem, or that the premiſes are charge- 
able with other or different principal furs 
than What appear on the face of tlc 
= 0H, mon 


* Forecigſure of Mortgages. 
mortgages, or ſhall be admitted on the 


469 


other ſide; nor to any caſe where the 
right of redemption to the mortgaged | 


lands and premiſes -ih queſtion, in any 
cauſe or ſuit; ſhall be controverted or 
queſtioned by different defendants in the 
ame cauſe or ſuit; nor ſhall be any pre- 
judice to any ſubſequent eee or 
ene er ieren 


1 
iner, 


| Waſte * 1 of 


Between A. B. plaintif, 
WEA e wt x) and | 8 
8 5 Lt 


By bill. 


468 e * 767 


"Ha motion of Mr. D. of coun- 


Order of this 
court to enable 
a third perſon 


to redeem, upon 


having pur- 
chaſed the 


mortgaged pre- | 


miles. 


F on behalf of E. F. the purchaſer of 


the mortgaged premiſes herein-aftermen- 
tioned, informing; the court, that in order 
tor ſecuring the repayment of the ſum 
of advanced to the defendant by 
the plaintiff, together with intereſt for 
the ſame at the rate of 5. per cent. per 


| a by 1 bearing date the 


day of granted by way of 
eee en ſituate, &c. 
(bers inſert the place, parcels, pariſh, and 
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perſons, in aubeſe occupations they are), 
to hold, & c ſubject to eee 

payment of the ſaid ſum of with 
lawful intereſt: T mee, EF. had 
fince purchaſed the ſaid premiſes, ſubject 
to the ſaid mortgage, but the ſaid defen- 
dant not having paid the ſaid plaintiff 
the ſaid principal ſum of or the 
intereſt thereof, or any part thereof, the 


| plaintiff | had therefore filed his bill in 
this court to compel the ſaid deſendant 
to pay the ſaid principal ſum of 


and intereſt thereon, at the rate afore- 


aid, by a ſhort day to be appointed by 


this court, together with the plaintiff”; 


coſts and charges, or, in default thereof, 


that the ſaid defendant might be fore- 


a cloſed of J and from all right, title, and 


equity of redemption, of and in the ſaid 
premiſes: And further informing the 
court, that the ſaid plaintiff had alſo 
br ought. all, ejectment on the ſaid mort- 
gage, and was-proceeding therein, againſt 
the tenant in poſſeſſion of therfaid- pre- 
miles. It was mo prayed that it might 
be referred to the Deputy to his Majeſty⸗s 
Remembranceriot; this court to take an 


account of what iso due to the plaintiff 


for principgly intereſt, andi coſts, on the 


5 1 } ; oy fl: 1 E 1 faid 


and Forgelofure:of Mortgages. 


| 2 mortgage, the defendant admitting 
the plaintiff's right and title in the ſaid 


mortgage, and that all ee on 
the ſaĩd ejectment may be ſtayed. It is 


thereupon ordered by the court that it be, 


and it is hereby, referred to the ſaid 


Deputy Remembrancer to take the ſaid 
account; in the taking of which account 


the ſaid Deputy Remembrancer is to 
make to both parties all juſt allowances; 
and; for the better taking the ſame, both 
parties are to produce before, and leave 
with, the faid Deputy Remembrancer, 


upon bath, all books, papers, and writ- 
ings, in their or either of their cuſtody 


or power reſpectively, relating thereto, 


and are to be examined upon interroga- 


tories as the ſaid Deputy Remembrancer 
mall direct; and if, in taking the ſaid 
account, any ſpecial matter ſhall ariſe, 
the faid Deputy Remembrancer is at 


liberty to ſtate the ſame to the court; 


and that the ſaid Deputy Remembrancer 
do tax the ſaid plaintiff his coſts of this 


tut; and make his report therein with 


all convenient ſpeed; and that all fur- 
ther proceedings upon the ſaid ejectment 
be, and the ſame are hereby, —— 
the a of this! vou 107) 
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Theſe may be 
ordinary or ex- 


traordinary. 
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HE. contempts. of. 5 EY F'Y 
they occur in the proceedings 
of a cauſe, ſuch as proceſs to compel 
appearance, anſwer, & e. have been al- 
ready treated of under their proper 


head, and the ſe may be ſtiled the ordi- 


nary. contempts of the court. The ex- 


traordinary contemptg of the coutt,/ are 


thoſe which more immediately infult its 


authority or affect its dignity and deco - 
rum; and theſe . may ;;ari{e,c either by 


reſiſting, beating, or abuſing the per- 


ſons of thoſe who are intruſted wich the 
que execution of its proceſs u or ſpeak- 


ing contemptuous words. againſt the 


CQUTT ; or by , doing any act Which af. 
fects the purity of: its records and pro- 
ceedings,. ſuchias putting the name of a 
counſel to; bills/ anſwers, or other pro- 
ceedings, withoub his authority, and the 
like and in order hat the court may 
be fully inſormed of tlie ruth of theſe 
matters, «they are alwaysorferredi to the 

Hs Maſter 


Of cu νtꝗl 


Maſter to inveſtigate by ifiterrogatorits; 
for the examination of the delinquent, | 
to conſider of the ſcandalous matters; 
and to make his a e | 


* the 5 8 of court, it nee u.. : 
ordered, that where any oath ſfiall be dare 52 oY 
made of miſdemeanout, of beating or — : 
abuſing the party upon ſerving the pro- 
ceſs or order of court, the party of- 
fending ſhalli ſtand committed upon mo- 
tion, and no examination is, in that 
caſe, to be admitted; and when an affis 
davit ſhall be made by two perſons of 

ſcandalous and contemptuous words a- 
gainſt the court, or the proceſs thereof, 
the party offending” ſhall likewiſe ſtand 
committed upon motion, without further 
examination; and a ſingle affidavit” in 
ſuch caſe; ſhall be ſufficient to ground 
an attachment, whereupon ſuch perſon 
ſhall be brought to be examined, and 
if e the miſdemeanour ſhall be confeſſed 
or proved againſt him, he ſhall ſtand 
committed, until! he ſhall ſatisfy the 
court touching the faid miſde meanour, 
and pay the proſecutor his coſts: but if 
he ſhall: not be found guilty, ſave by 
the oath of the party that made the 
I affi. 


— 


472  OfeCunieviſey, 
affidavit; he ſhall thereof be ee | 
yet without coſts in reſpect uf the oath 
made againſt —_ afore id. 

E Fier OT vid 5c 05 
How far ths It is now uſual, in all caſes (fave 
rule is varied by 

the modern only for a contempt, in not paying 
e ole money or doing any act purſuant to an 
order or decree); to give a day to ſhew 
gcuauſe; and except alſo on a reſcous re- 
turned by the ſheriff, verified by affi- 
davit, in which caſe an attachment al- 
ways iſſues e firſt 1 to 

ebene Oe ob ebe 
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rav. the bub of May; he 
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7. | Concerning Jame mm, 8 0M 


4. ries woarlt 6b 415 
#1 The Bord Chief Baron this day, 
taking notice in open court, that his 
Lordſhip, on the 25 of April laſt, re- 
ceived a letter by the general poſt, di- 
rected to the Right Honourable Sir 
Thomas Parker, Knight, Lord Chief 
Baron, London, dated Dorking, April 
tbe -234, 1748, ſigned James Macgi!, 
making mention of a cauſe now de- 
pending in this court, between the faid 


Jam n Margill, plaimiff, and Sir Thomas 


Of: ener. 
 Te:8wange, Baronet, and others, defen- 


dantsz and containing a ſoandalous offer 


to his Lordſbip, relating to the judg- 
ment to be given in the ſaid cauſe, and 
other ſcandalous matter; and the ſaid 


letter; and alſo the affidavit of James 


Palterſau clerk, proving the faid letter 


tobe the proper hand writing of the 


ſai 4 Fam 25 Macgili being read, this court, 


upon taking the ſaid matter into conſi- | 
deration; and deeming the contents of 


the ſaid letter, and the ſending thereof 
to his Lordſhip, to be a great miſdemea · 
nour in the ſaid James Macgill, and a 
contempt of this court, it 1s thereupon: 
ordered by the court, that the ſaid James 


Macgill, having perſonally notice of this 
order, do ſnew cauſe unto this court, 


the firſt day of next Trinity term, why 
he ſnauld not ſtand committed to the 
priſon of the Fleet for this ſaid con- 
temptcand; miſbehaviour; and that the 


ſaid Jau en deu n 


te fad cot. 


{ \ 


* WT. CINEA TIL © 02.94 0 Nenn ite - N = 
N B. Atter ſcvetel perſohal attend- 
ances upon the cd“urt by Macgill, he, 
this day, prefented/a petition to the 


* by chis coulifel expreſſing ſorrow! 
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476 Of Cuntempis. 
for his offence, and imploring the par. 
don of the court he was thereupon 
diſcharged, upon payment of the: coſts of 
obtaining the order n WN 
upon the „ 

Rn . III t er e 3 

Contempt of a grill d exhibited wk the plaintiff in 


party charged 


with ſuborva- this court againſt the defendants, for re- 


ante. lief touching his ſhare of the rfdum 
dament. of the perſonal eſtate of his late uncle 
Malter Batten, Eſq. deceaſed, to which 
he was intitled under his will, as being 
one of his next of kin: That previous 
to the month of January, 17 65, the 
plaintiff) applied to one Jubi Marton, 
of Igfebich, mariner, and endeavoured 
to perſuade and prevail upon him to 
make an affidavit in tlis court, that 
Walter Batten, died worth 4 8;000). to 
his, Murton's, knowledge; and that if 
he would make ſach an affidavit, he 
would give Murton handſomely for fo 
doing, and that he would advance him 
any ſum of money he might want in 
his buſineſs; and adding, that if he could 
but get ſuch am affidavit, he ſhould get 
his will of the defendants, who were his 
untle's) exetùtors ; upon Which Marlon 
eee the — 


03 35% | ED of 


Of Contempt. 


of the plaintiff, and reprimanded kim 


for endeavouring to ſwear to a thing he 
knew nothing of, and there the con- 


verſation ended: but on the 1 Ib of 


January, 1755, the plaintiff wrote a let- 
ter to Murton, reſpecting what had be- 
ore paſſed in converſation, and attempt- 


ing ſtill to ſuborn Murton to be guilty : | 


of perjury. For this offence, the court 
ordered the plaintiff to anſwer the mat- 
ters in Muron's affidavit; on ſhewing 


cauſe, Mr. Starkie' and Mr. Simpſon 


were heard as counſel for the plaintiff, 
and Mr: Jones for the defendant ;» when 
the court enlarged the order, and ordered 
Murton to attend the court, and that Mr. 
Martin, the defendant's clerk in court, 
ſhould then produce the above-mention- 
ed letter, which was left in his cuſtody. 
Mr. Starkie was then again heard, and 
objected: to the propriety of this appli- 
cation to the court by the defendants, 
as the matter complained of was of 3 
nature proper only to be inquired into 
in a court of lay; When on hearing Mr. 


Sewell. one of his Majeſty's learned 


counſel, and Mr. Jones, tar: the defen: 
dants, the court diſcharged the order of 
105 * of e but that the plaintiff 


might 
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might not eſcape with amn nit) fox this 
miĩſde meandur (as the order expreſſes 
it), the court ordered the defendants' to 
enter into a recognizance in 40. to ap- 
pear at the next affizes to be holden for 
for the county of Suffolk, there to pre- 
fer a bill of indictment againſt the plain- 
tiff; and alſo ordered that Marton, now 
in court, ſhould alſo enter in à like re- 
cognizance, to give evidence againſt the 
plaintiff, touching the matters contained 
in his ( Murton g) affidavit, and not to 5 
depart thence without leave of the court. 
Balten v. Batten, and others.” 27th May, 
645th Liber Ordin. in Scat. KID) © 3 
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Onder to difhte | Whereas, in the cauſe Jeter in 
deni pl. d. this courte by 'Ehgliſh' bill; between 
Ings in this Ile Db bbs lA 34441 
cover he having Vulter Hickman, plaintiff, and Robert 


Gged his name Carte and Richurd Sommer, deferidants, 


to long anſwers, 


full 0 frivolous foraſmuche as the faid defendants had 
matters. putt in two long anſweares to the plain- 
tiffes bill, contayninge ſix ſcore” and 
eight ſheetes of paper, full of frivolus 


and 


and. Sienna againſt: the ſaid. 
complainant Walter Hickman, being well 


knowen to this, courte. to be a gentle- 
man of yearie good worthe and quali- 
tie: It was therefore this daye ſeven- 
night. ordered. by the courte, amongeſt 
other thinges, that the faid anſweares 


ſhould be taken. of forthwith from the 


le and defaced; and that the faid de- 


fendants. ſhould forthwith putt in other 
reaſonable. anſweares under the hands of 
other counſaile then the ſaid Clarke, 
and that the ſaid Robert Clarte, who 


had ſubſcribed his name to bothe the 


ſaid tedious and ſcandalus anſweares, 


ſhould be hereaſter for ever diſabled to 


ſubſcribe. his name to any bill, anſweare, 


or pleadinge in this courte; and ſhould 


alſoe pay to the plaintiff twenty no- 
bles coſtes, unleſſe this day he ſhould 


ſhewe good cauſe to the contrary: nowe, 
foraſi 


Clarke, having been heard by his coun- 


faile, hath. ſhewed, .no-goad. cauſe to the 


contrary;: it is. thearefore ordered, that 


the ſaid order made this day ſeven- 
night ſhall ſand. in, force, and that a 
to the faid- 


e Clarke, for. -Paymeat of. the ſaid. | 


ſubpeng. ſhall, | be A 
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h as the ſaid defendant Robert 
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Biesen 4. E. phintif, 
| . = 
0. D. defendant, 


Order vpon a 
ſolicitor to an- 


Upon the motion of als 


fwer a com. of counſel. on behalf of the defendant, 


laint againſt 
im, for putting informing the court, that the plaintif 
the name of a 


barriſter at law, had lately exhibited his bill in this court 
ahl, withow: Againſt the ſaid defendannt, to which he 
— — fach had appeared and taken an office - copy 
—_— thereof, in order to anſwer, the ſame; 
but it ſoon: afterwards appearing, that 

the name of R. P. Eſq. a barriſter at 

law, was put to the record of the faid 


bill without his knowledge, privity, or 


conſent, contrary to the eſtabliſhed prac- 


tice of this court, and therefore the 
ſaid defendant was adviſed not to an- 
ſwer the ſame: And further informing 
the court, that one Mr. L. M. of 
Was the ſolicitor concerned 
for the ſaid plaintiff, in preparing and 
mba,” the fad bill, and cauſing the 
ſuame 


16444 


man, t 
alter ſe 


copy t 
eyeral 


Vol. 


Of Conte fenptr. Ar 


ſafne to be 1⁰ filed: It was er 
prayed, that, for the greater ſecurity of 
the bar, the ſuitors of this court, and 
the purity) of i its records, in like caſes, 
the ſaid Z. M. might anſwer the mat- 
ters in the fad defendant” 8 affidavit; ; 
whereupon, and on reading the ſame, it 
is ordered by the court, that the ſaid 
L. M. doin a week after ſervice of 
this order, or a true copy thereof, an- 
ſwer to this court the ſeveral matters 
and things contained in the affidavit of 
the ſaid defendant. ef ORs e 


* * 
1 1,4 by 4 ho 


Mindy, the 0 5 m F Order fo an 
3 3b 26 attachment 

againſt the ſolis. 

citor, on ſhewe 


| Berween A. B. Plaintiff, | * cauſe. 
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rk ant 
„ 8. D. defendant. | 


Beth 4 +? „ 
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Whiteas, by an FE of this court, 
made in this cauſe, bearing date the 

985 4 of Fuly inſtant, it was or- 
dered, that. F N. of = gentle- | 
man, therein named, ſhould i in a week 1 
alter ſervice of t the faid order, or a true | | 3 
copy thereof, anſwer to this court. the i 
kyeral matters and things contained in 

Vor. KK a the 
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_ ther affidavit of the ſaid deſendant: Now, 


upon hearing Mr. F. one of his Ma- 
Jeſty's learned counſel on behalf of the 
ſaid L. M. and reading the ſaid order, 


and the affidavit of the ſaid L. M. and 


hearing Mr. 7. of oounſel on behalf of 


the ſaid defendant, it is ordered by the 


eourt, that an attachment do forthwith 
Wue, under the ſeal of this court, againſt 
che ſaid L. M. for his contempt of this 
court, in putting the name of K. B. 
Eſq. a barriſter at law, to the record of 


the bill filed in this cauſe, without the 


knowledge; privity, or conſent of the 


ſaid. R. B. contrary to the eſtabliſhed 
practice of the court in ſuch caſe; and 
that the ſaid L. M. being taken upon 


the ſaid attachment, do remain in cuſ- 


tody thereon, untih he ſhall enter into a 
recognizance to his Majeſty, with two 


ſufficient ſureties, in the penalty of 50. 
perſonally to appear in this court, on 
Friday, tage day V. vent, 

and ſo from day it to day, in order to be 


Ip examined upon ingerrogatories touching 


the ſaid contempt, and, ſhall. ngt depart 


: thence without. leaye of che court; and 
; a Wld Fa. dos, gt and em 


ſuch 
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fuck further order as this couft mall 
*_ touching the you N les. 3 to 


{4 40 We: ag fo "COVE ** 2115 l 


Ir putfuance of this'order, 4 db Names of ſure- 


ties to be given 


of tlie names of two ſureties muſt be — 

. » roved ot by 
given to the defendant's cle; for His the defendant's 
eas re 1 NY ſolicitor. 

ret 00 55 PINES 1 8 


ge it remembered that E N. 0 Ff Keen — 
1 10 ite 21 enen H. E. into. 
LT _ orb my and . F. of 
ö io ado 0 Come in tlieir pro- 
9 2 Us ee before the Right 
A Sir A. 7. Knight, | 
done of x the Rye of the Exche- 
Tl mom pypear of the reigh 
nt ln Ms reſent Majeſty” King | 
' ""*Grorge the Third, and Jointly and 
| ſeverally acknowledge themſelyes 
indebted to his faid MELEE in 
"the ſum of J0l. | 


Whites by an order of this court, Condition. 
made in a cauſe there depending, where- 
in A. B. is plaintiff, and 0. D. is de- 
endant, Dy date the” a day 
of '' | © inftant ;"it was dalia "that 
the above named L. M. ſhould be taken 
T1 12 upon 
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Of Contempt 


vpon an attachment fax, his contempt, 


in the ſaid order mentioned, and that 
he ſhould remain in cuſtody thereon, 
85 until he ſhould have entered into a re- 


cognizance to his Majeſty, with two ſuf- 
' ficient ſureties, in the penalty of 5ol. to 
do and perform the ſeveral matters in 
the ſaid order ſpecified : : Now. the condi- 
tion of this recognizance is ſuch, that if 
the faid L. M. ſhall perſonally appear 
in this court, on Friday, the day 
of . next, and ſo from day to day, 
to be cxamined on interrogatories touch- 
| ing his ſaid contempt, and ſhall not de- 
part thence without leave of the court: 


And alſo, if he, the faid L. M. ſhall do 


and perform ſuch further order as this 


court, ſhall make touching the premiſes, 
| then this recognizance to be void, or elle 
| to remain in full force and virtue. | 


Taken and acknowledged || _ . M. 
the day and year aboye ae . E. 


WH, before x F M. F. 
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9 1 SD mer bo bien m. 


Interregatories to be adminiſtered Park of Indo. 


f 3 ſolieitor to the bill 


filed in behalf of A. V. againſt 
i. ber F731 2 "17 fto4I7ilk 1 9 


% - 24 
01; ita hun? Fe 23 N 


1 Did you dle, or cauſe to be 


fied, the bill above-mentioned ? Was 


the name R. F. mefning 0 bere inſert the 
name of the Barriſter), annexed” to the 
ſaid/bill, as the counſel Tigning the ſame 


by your authority, or with your know 


rogatories. 


ey +2: Declare, Rec. wy = 1 


Secondly,” Had the ſaid R. B. in fact | 
ſigned the draught bf ſuch bill, or was he 


at all acquainted that fuch bill hai been 


filed with his” "name annexed thereto ? : 


DO We; 110 1 Einen (! rtl! 


Third, Did you not Ahe, or als 


to be annexed, the name of the faid R. 
B. to the faid bill, without his, the faid 
R. B.'s privity or authority? Declare, 


. 


0 3 414417 : 3 


Fourthly,” Do you not know, that the 


** 


ſaid R. B. was altogether unacquainted 


1 | with. 


485 


Proceedings 
thereon before 
the Maſter. 


1250 with the ee ane being 
annexed to the ſaid bill at the time it 
was filed, and afterwards, till he was 
informed by the counſel for the Plaintiff 


in this cauſe ? Or what time elapſed 
from the filing of the ſaid bill, till Mr. 


B. was informed of his name being an- 


nexed thereto ?. Or had you, ever given 


Mr. B. any . intimation, . that you had 
Put bis name to the. ſaid bill without 
his authority, before he, the faid Mr. B. 
had called on you, in conſequence of 
the 3 formatign- he had, received from 
ſome other e ? Fe Ne. 

| | | R. B. 


e 7. 


' „ Tbe ler meets, muſt be ingroſſe 
and! left with the Maſter, and a warrant 
Taken out thereon, for the party to at- 
tend to be examined. The warrant muſt 
be ſerved upon the clerk in court, if the 


; perſon to be examined be a party in the 


Eaule,c otl herwiſe to be ſervedperſonelly, or 


beſt at t the © houſe of the Perſon to to be exa- 
ING ned ; FI and | the examination Is 
com leted, the following order of rele- 


ö FF, '+ 
rence to the Maſter muft be obtained, to 


f 4opareb is opinion Upap the e e 
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Whereas, by. an, i order of this count, 
made, i in this cauſe, bearing date the 
| WY of D laft, it Was or- 
dered, that L, M. therein named, ſhould 


be taken on an attachment, in teſpect of 


his contempt therein alſo mentioned 3 
and that he ſhould remain in cuſtody there- 
on, until he ſhould have entered into a 
recognizance to his Majeſty, with two 


ſureties, in the penalty of Fol. upon 


condition that the ſaid L. M. ſhould 


perſonally ARPFAC.; in this court, on the 
day of inſtant, and ſo 


fom day to day to 12 examined upon 


Interrogatories touching his ſaid con- 


tempt, and perſorm ſuch other order as 


this court ſhould make touching the 
ſame 4 Now, vpon the motion of Mr. 
B. of counſel on behalf any the defen- 
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Order declaring 
the judgment 
of the court, 
and that L. M. 
be fined 5/. for 
his offence. 


: Of Contempts. 


that. interrogatories hadibeen exhibited 
. +17 for the examination of the ſaid L. M, 


who had been examined thereon, and 


had filed his anſwer thereto, and there- 


fore praying, that it may be referred to 
F. J. Eſq. the Deputy to his Majeſty's 
Remembrancer of this court, to conſi- 
der of the fad interrogatories ſo exhi- 
bited to the faid: Z. M. and of his anſwer 
thereto, and to report his opinion there- 
on, touching the contempt of the ſaid 


L. M. which: is * the court, mw or- 


dered as ee IOC: 8 


5 1 4 
- 1 — of 1 
” 


RS. a eoſtrotige to the Maſter + from 
the above order, he makes his report 
thereon, after being attended by all par- 
ties; and thereupon the following order 
18 made to confirm his report, and to 
obtain the further order of che court in 
this projecting. © We df 2 BtGr 


., i 


I * — ; 4 +] 5 5 


aides, th 2th; al. 17 52. | 
© Betmgen 4 B. Fand 
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7 0 3 35 D. defendant. 


AL 


6 . Whereas the matter of 7 complaint 
wo: L. . ee the late: ſoli⸗ 
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Fit 


perm 
there 


do p 


Maße 


Of Contempte. 


cizor forthe-plaintiff in; 4his-cauſe; came 


| on tor. be;heard yeſterdayy:upon-the- fe- 
port of the: Deputy to his- Majeſty's Re- 
membfancer, in reſpeR: of tlie fail imat: 

ter reſtrred to him, hen, upon. reading 
the order of the 13 % November laſt, 
and the ſaid report dated the 20 if 
February inſtant, it was ordered, that 


the coſts of the different applications to 


the court, and of the reference, ſhould 
be ſettled in the afternoon of that day, 
and that the ſkid L. M. ſhould attend 
to receive the judgment of the court on 


this day : Now, upon hearing Mr. B. 


of counſel for the defendant, informing 
the court, that the ſaid L. M. had paid 
the ſaid coſts; and therefore praying 
the judgment of the court touching the 


ſaid matter, and the faid L. M. now 


attending to receive the ſame, the court 


doth adjudge, that yy lag L. M. hath 


committed a groſs contempt of this 
court, in putting the name of Mr. B. a 
barriſter at law, to the record of the hill 
in this cauſe, without the knowledge or 
permiſſion of the ſaid Mr. B.; and 
thereupon order, that the ſaid L. M. 
do pay à fine of Five pounds to his 


Majeſty, and that he do ſtand commited : 


until 


until he hath paid the ſame; and upon 
payment thereof that he be diſcharged, 
and that thereupon the-recognizance en- 
tered into by him, the faid L. M. H. E. 
and . F. be, and the fame is, hereby 
vacated; and that the record of the fad 
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TRREGUL AR:proceedings will ſame- 


tion and defence of a ſuit, which may 
occaſion . matter. of complaint to the 
court, ſuch as thoſe which relate to the 
ſervice of its proceſs, the execution of 
commiſſions, and the like. Where the 
queſtion reſpects the practice of the 
court, it is frequently referred to the 
Maſter, for him to ſtate what is the 
practice in ſuch caſes, and then the court 


finally determines on his report: At 


other times, the court decide on hearing 
the parties; but in all caſes reſpecting 


Irregular proceedings, it is neceſſary for 


the party who makes the application to 


the court, to do it immediately, i. e. be- 


fore he himſelf takes any other ſtep in 
the cauſe, otherwiſe he waves the irre- 
gularity; for inſtance, where a defendant 


moves to ſet aſide an order for an in- 
junction, or any other proceeding, on ac- 


count of an irregularity in the ſervice 
of the nm to en, it muſt be 
done 
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times happen, both in the proſecur 
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0 7 Irregular: Procredings. 5 


done before an appearance is entered, 
otherwiſe it will be a waver of the irre- 


gularity: So where a plaintiff, moves to 


have an anſwer taken off the file, on ac. 
count of an irregularity in the ſwearing 
it, or otherwiſe, he muſt de it * 
he takes exceptions vor replies to 

anſwer, or takes any other ſtep in th 


cauſe; otherwiſe he waves the irreguharity: 
and ſo in e ag of . urn 5 
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and tbe proceedings upon it, have 
been already conſidered under the head 
of Rexivor; and though it is but ſeldom 
applied for, it is neceſſary to give the 
form of it, and to refer to a few, amongſt 


many, caſes in this court in which it has 


been pant.” 


: THE, nature and effect af RO wie | 


DT 


Gorge, &c. We command you, that, Sen fore 


every excuſe apart, you do fulfil and 
perform all and every the matters and 
things contained and ſpecified in a certain 
decree or order of our court of Exche- 
quer at Weſtminſter, made the day of 

in the year of our reign, 
and i in a certain order of our ſaid court, 
made the day of inſtant, 
according to the tenor and purport of 
the ſaid decree and order, the tenor 


hereof, for your better information in 


the premiſes, we have ſent you annexed 


to theſe preſents; or, in default of your 
| KIT the e and things con- 
tained 


facias to per- 
form an order 
for reviving a 

* decree, and to 
perform the 


Suit of mill 
decree, 2d of 
James 1, re- 
vived 19th 
Geo. a. 


Sulpdna Srire FER ö 


tained in the ſaid gecfec and Hrs that 
you be and appear before the Barons of 
our Exchequer at Neuner, on the 

day f next; to ſhew cauſe 


to our faid court why you reſuſe to per- 


Gris the ſame; and this'you fall in ho 
wiſe omit, under the penalty of 100/, 


which, if you neglect to obey 'rhis our 
command, we ſhall cauſe to be levied to 
our uſe out of your goods and chattels, 
nds and tenements. Witneſs, &c. 


Zy the ſaid deeree and order,” thc by the 
Barons, 
Eli 


#2 "#4 FJI- ? 
219 


The dey which int: th have 


more generally oceurred tipon this writ, 
in this court, are thöſe which reſpect 


ſuit of mill, and coſts raxed after a de- 
oree; but it has alſo been granted to 


revive a decree eſtabliſhing title in the 


crown; and alſo _ executors 0 


| en * 


7 
it; N 


17 


e was un on the pert of Thimis 
8 the tenant in poſſeſſion of cer- 


tbim miſk called Spittie Mills, otherwiſe 
the Kings Milli parcel of the matior 
of. Al W n the* county bf 


3 Houlh- 


Subpana Scire Faciat. 


Sowhamptons;: that Parke, and others, 
why. a /ubpeng, in the nature of a ſtira 
facias, ſhpuld not be awarded ta. revive 
a decree; of this court, made the 124 | 
Muember, in the ad year of King James 
the Firſt, by which decree it is ordered, 
that all the horſe · mills therein mentioned, 
within the ſaid town of tor, ſhould be 


pulled down and defaced; and all the 


King 8 Majeſty's tenants: within the ſaid 
manor, from, thenceforth were to grind 
all their corn and grain at his Majeſty's 
ſaid mills, in the tenure of William Wil. 
mot, the then complainant, fo as they 
might have jt. greund within 24 hours 
aſter the bringing thereof unto the: ſaid 
mills; and if they could not have their 
corn ground within 24 hours after the 
bringing thereof unto the ſaid mills, then 
they, might carry their corn to grind at 


any other mills for that griſt where they 
pleaſed; and thoſe that were no tenants 


unto the King's Majeſty, within the ſaid 


town, might grind; their griſt where 


they would; and thoſe that were ſtran- 


gers, and bought corn at: Altan Eaſtbrouir, 
: in the laid decree. mentioned, on the 


parket-days, might grind their corn 
We | an 


_ Subpena Sire Pics: 


and grain hefe they pleased; and that 


the then complainant, And all tenants and 
millers of his Majeſty's ſaicl mills, might 
ſave and pen the water coming to that 
mill, and make and maintain their banks 
to their beſt advantage 4s uſually they 


had done. Mr. Perrot, on the day of 


ſhewing cauſe, obtained an order to 
enlarge the time; and after ſeveral ad- 
journments, and hearing Sir 7. homas 


| Buotle on behalf of the ſaid Parke and 


nature of a ſcire fatras, to be awarded to 


Suit of mill 
eſtabliſhed by a 
decree 28th 
January, 17225 
revived 25th 
June, 1756. 


others, and reading à grant from King 
James the Firſt, of the manor of Alton | 
Eafthrooke, in the gth"'year of his reign, 
to Jobn Eldred and William” I hiimore, 
and their heirs and aſſigns for ever, and 


hearing Mr. Ord and Mr. Poole for Lam- 
port, the tenant in Poſſeſſion, the court 
made the order of the 34 "of Ju laſt 
abſolute, and ordered a ſupa, in the 


revive the decree againſt Parke and others, 


the tenants of the King s manor; 265 


* 1 774 - Liber Ordin. 1 Nr. 


All = 
478 2 CY 


So in ie ende of vera of the inha- 
bitants within the town and manor of 
Settle, in the county of York, on the 
application of Mr. *Ferrand, the owner 


and 


SubpenaScire Racias. 
and, occupier; of; Sertle cuſtomary manor 


mills, the court gr anted a ſubpæna, in | 


the nature of | a,/cire facias, to revive a 
degree of the 287 , January, 1722, 


which eſtabliſned his right to a cuſtom. 


againſt theſe inhabitants, by uſing in 


their houſes corn, gr ain, and malt, ground 
at, the ſaid mills, and not elſewhere. 
2 5th June, 1756. Lid. 


A das was, ſigned and 3 which 
eſtabliſhed his Majeſty's right to a cer- 
tain wood called Mallwood, in the pariſh 
of Low Leighton, in Eſſex, and a perpe- 
tual injunction, was ordered to quiet the 


poſſeſſion of the fame. in the King and 


his ſucceſſors. Upon the poſſeſſion being 
diſturbed, . and the ,, defendants having 
retuſed tc cform the decree, Mr. Brown 
moved for a ſubpæna, in the nature of a 


Decree eſta- 
bliſhing a title 
in the crown 
revived. 


ſeire- facias, againſt Thomas Ford, and 


Suſan his wife, who claimed under the 
defendants, to ſhew, cauſe why the decree. 
ſhould not. be revived againſt them, and 
they compelled to perform the ſame. 
 Mitorney- Geng, v. Milinghons, 8h Dee. 
752. A. n, un l itt | 
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—_— Subpæna Seire Pucias. 


In like manner a ſubpæna, in the na- 
ture of a ſcire facias, was granted in the 


firſt inſtance againſt the bailiffs and bur- 


geſſes of the town of Tudiou, and ſuch 


perſons as claimed under them, to revive 


a decree of the 19th of November, in the 
18th of Cha. 1. Attorney-General v. The 


- Bailiffs and Burgeſſes of the Toꝛon f Lud. 
low, 6th Nov. 1702. Ibid. | 


 Subpeena ſeire | Geer oe, &c. To A. B. executrix of 
facias againſt 28. the laſt will and teſtament of C. D. de- 


- non-paymerc 2 
1 ceaſed, greeting: We command you, 


that immediately after the receipt of this 


our writ, or notice thereof by you had, 


you pay, or cauſe to be paid, to E. F. 
or to his aſſign in that behalf, out of the 
goods and chattels of the faid C. D. the 
ſum of 50l. of lawful money of Great 
Britain, lately taxed and affefied upon 


the ſaid C. D. in her life-time, by our - 


court of Exchequer at Veſiminſter, and 
allowed to the fd E. F. for his coſts 
and charges unjuſtiy ſuſtained in the ſaid 
court; or, in default of ſuch payment, 
that you be and appear before the Barons 
of our Exchequer at Meſtminſter, on the 

day of next coming, to 


ſhew cauſe why you: refuſe to pay the 
aid 


© > 


WI 


Subpena Scire Facias, 499 


ſaid ſum of pol. and in this you are not 
by any means to fail, under the penalty 


of 1007. . Witneſs, &c. By order of 
court, by the ſaid allowance, and by the 


Barons, | 
Eliot. 


For the various caſes in which this 
writ iſſued for coſts, ſee title Coſts, 
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Bil of cht of Plaintiff in @ Tithe Cauſe. 
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In the Exchequer. | i 
Plaintiff's Bill of Cots. „ a 
mug an, 1787. 


Taking inſtructions for bil, 
Drawing bill, folio 42, 3 
Mr. wich deaf} ct» ite 
Ingroſſing bill, 338 11 
parchment and Day 5.4 
Filing bill, and Baron, 3 - 
- Sabpaltlh i ow = 
Service, „ 55 

Term fee, and letters, = _— 


Ag 
2 
R. 


o o o o o 0 
0 O. o 1 A O o 0 o 


Eaſter Term, 1787. 


Term FR on order for time to anſwer, o 10 0 
5 Letters, ns VCC 


K 4 Brought 


504 Bull r Coſts. 


Brought over, . 


Trinity Term, 1787, = 


oY 


Tei erm 86 on Ag of contempt gait 
dlͤeefendant for want of anſwer, 0 10 0 


3 


"Letters, 5 Ro un! 1 © 3 0 


5 | + a 53 Micharimas, 1787. 


cy debe 's anſwer, folio 195 5 
duty, LING $515}; AN n © 17 5 
ö . - - 75158 3 2 
8 Term fee, and OED: iii 8 10934) Ro 0 _ 0 
G i  YowoH eingeht iM ad 251i 
JO $I 07 Trinity Term, 1788. IVI 


a . : 
* 1 14 10 ni 


Replication, duty, and filing, O 7 10 


7 41 n An 


Copy defendant's rejoinder = = ag LY 2. 9 
»Drawing interrogatories for craig Pl 

Io R witneſſes, folio 23, * 

Fair px, for counſel, LAM g 


Qt 
wad 9 LF * 
ON — 22 _ — 2 
f POS uy Re: 
O M 


Mr. with draft, 5 15 — TT © 
\ Attending him, =” F< as nag 2 0 . 8 
Ingroſſing interrogatories, 2 "RT 8 
Parchment and duty Dreh DER, has, tc Rs his. © 
--Exchanging and 125 ng commifſi Ioners 
names to examine witneſſes, @ 6 $ 
— — — 
wfooors os 6 8 


8 


— 


Th 
Th 


Th 


1 hs 6 by” 


i nad over, = 5 25 2118 5 
Plaintiff's part of — - i, 0072317 


Notice of executing commiſſion, and _ 


cop rc c. 407 en 7005 I Fr 40 O 0 


Anqading commilliagerk to gn, 0 6 8 
Drawing ſummonſes for witneſſes, 0 2 0 


Copy and ſervice on Mr. Thomas Ed- | 
watts, +5 YA een 16 01440 

The like on William Morgan, Ao © — 6 

The like on Mr. John Davies Druſſoyn, o 4 6 


The like on Mr. nnen Morte Bro- 02 6 


nygare; 4 - = 1490.5). 6 


The like on George Jamia 0 Gti, « bir i 6 


The like on Mr, Theophilus Howell 
Nantykee, ONE e ee ic o 6 
The like on Mr. John Jones Vſtrad, 90. 416 


= The like on Mr. Charles Lewis, © "I'S 4 6 
| The like on Mr. William Bonville, 0 N 6 


The like on Mr. William Roberts, 5 og 6 
The like on Mr. John Protheroe, & 4 6 


The like on Mr. William Hopkin Beule, 107 1476. 
The like on David Rees, farmer, o 4 6 
The like on John Morgan, e 6 
The like on Mr. David J. Edwards, o' 4 — 6 


r BY OV | . 4 


The like on Mr. Richard Rowe, 4 6 
| 25Noniw A 16 10 9 
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TheJike on Thomas wine abt 


\ Neath Im n 2 {8% :t 
The like on Morris ate Egg. 
The like on Mr. Edward Jones, 


Theilike on Mr. William Lig, 
The like on Mr. John Spurrell. 


The like on Mr. James Athoe, 
The like on David Evan Glaſeoed, 


The like on Mr: Thomas Francis, mou 


The like ow Mr. John Nichols, | 
The like on John Lewis Halfmoon, 
The like on Mr.-Jotia Elphinftone, 


The like diviibi2 Bee een hocks, 9 4 
The like on- Mr. John Davis Gelly/ 
The like on Mr. Jom Griffith Capelde vi, 4 
The-like on the Rev. Mr. John Rugers, O 4 
The like on Mr. David Lewis Talbot, O9. 4 
The like on Mr. Edward Bona, farmer, 0 4 
The like on Mr. Joha Griffichs Penylan, 0. 4 
The like on Mr. George Williams, 0 4 
The like On David Lewis, 24 * 18681 0 4 ; 
The like on Daniel Daniel, elde 4 


20 4 


* Mr. Thomas Edwardsi(an attorney} 
for his attendance to prove an ex- 
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We 
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Paid 
Pa 
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Paid 
Paid 
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Paid 
Paid 


Paid 


Paid 


Paid 


507 
> ya" 6˙ 9. 5 
Y — Fib); of | 
Paid Mr. John Davies for his attendance, © 28 6 
Paid Mr; Richard Morris for His: atten-⸗- £1) 04D 
dance, 2 0 i i g 1000 . 
Paid Mr. George James for his attendance, G 5 Qi"? 
Paid Mr. Lheophulas nen tor his ate O i 
tendance, ir w re 5 6 
Paid Mr. John Jones for. bis. attendance, O 10 6 
Paid. Mr. Chace aan atten- 151 
dance z zit 10 e r lee 01 0 | 
Paid Mr. Wm Bc wile for bis 3t- 1 
tendance, tit iar Hi 6: 
Paid Mr. William — — gn. 
his attendance 15 miles diſtance, to 
prove an exhibit, horſe 3 abi 59. 
ppencessiaπ§f ea = nc Þ97, 2% oh) 267 
Paid Mr. John Nrotheroe, attorney; ſor 6 off 
his attendance from Haverford Weſt 
30 mils: diſtance, to prove an ek. 
hibit, and expences, -- 2 ago3g 207 
Paid Mr. William Hopkins far his at- . 
tendance, , ind ib. 0 £1$:24: 
Paid David Rees fur his attendance, 0 5 10: 
Paid John Mort for his atten- 
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95 Bal H Ca. N 
bd. 3 1 
Brovght' over, = — der che 9 
Paid Mr. D. ]. Edvvitrdes (an attorney) 
for his — to prove an en- IM hit 
0 +hibit, 1 V . en 0 
Paid Mr. Richard Rowe for his atten 


5 dance, —— 7 5 rl] RS i 001 6 


Paid Thomas Wines Edq. br hit . My 15 
tendance from Neath in Glamors - 
> -ganſhire, 40 miles diſtance, to prove. 
> exhibit; horſechire and expences, 30 3 0 
Paid Maurice Bateman, Eſq. for his atv 
5 ctendance from Tenby in Pembroke- 
= ſhire, 30 miles diſtance, horſe-hire 
and expences to prove an exhibit, 3 3 0 
Paid Mr. Edward Jones, attorney, for 
his attendance from Landoveryy! a4 
miles diſtance, to prove an exhibit 4 2 0 
Paid Mr. William Leigh for his atten- 


dancegro rice i Hof. 6 wy 0 


Paid Mr. John Spurrell Gvihinidirenoif 
3 Qance, „ enn 05 0 
Paid Mir. James Athoe for his attendance, .o o 5 o 
Paid David Evan for his attendance, oo 3 0 
Paid Mr. Thomas Francis for his atten- 


dance, 5 DIVOHdT! d AHV. 0 as: 0 


Paid M Me Je an Nichols for his attendance, n o 
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Paid John Leæwis for his r Go S 
Paid Mr. b e for his at- 
tendance, * — ic 0 
Paid Mr. Thomas Jboedforhis attendance, © / 5/10 


paid Mr. John Davies for his attendance, o 10 6 |; 


Paid Mr. John Griffith for his attendance, o 5. 58 
Paid the Rev. Mr. WO gn for his 


attendance, ©. Het ss 6 
Paid Mr. David Lewis for his dna Ro o 


Paid Edward Bona for his attendance, 0 56 
Paid Mr. John Griffiths for his attendance, o 10 6 
Paid Mr. re Williams for his at- 2th 
tendance, 8 04 25389013 08 o 
Paid Rene fo his l 00 $15 
Paid Daniel Daniel for his attendance, o 5 © 
Paid Mr. Thomas. Edwards, a commiſ- 
ſſioner, for attending 17 days, 174790 
Paid Mr. John Phillips, another com- 
miſſioner, for his attendance, 17/17 U 
Soligitor's attendan ce 12db6 8 


Ingroſſing clerk's attendance. 3196 
Half of houſe bill at the Boar's Hem i Oy N 3 


The like at the Old Plough, the commiſ- 
ſioners having been removed, theres: bb 
n of room at the Boar's Head, 26 * LY 0 
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Nene e e eee nge a. 1 Ls 0 
Ingroſſipg firſt and . interrogato- Hit 
ies to examine witneſſes in town, © 
2 : folio 11, ut Rt ele W 
Pareliment-and du 0 
Notice of Mr. Eaton and Mr. Fenton 
„ deing to be Caray before a 
Barum 8 2 ST, 4 Th | 
Paid them avoids, i tO 
Atteriding them and examiner, inn 
Term ee, and letters 
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4 * ©  Michaelmas T; erm, 1788. 
* DN 
Meſtenger 8 depafitict, RET 
Attending him to meyer e 

His oath, SIE ie HY. 
Filing 3 N 1 
Rule for publication, OE 
Paſſing publication; +. = 11 + * 
Copy plainciff's depolitiansy. folio 431 eq 51 
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Certificate e . paſted for EXa=: 2 
miner... 22 — 0 4 
paid him copy depoſitions, AG i tet 
DEAR bilb foho 22 
anſwer, folio 1% 8 
Depoſitions taken by com- 
b miſſion . 3 x22 
Benda folio 267, © t 4 6 

« Þ Plaintiffs taken in town, | 

| folio 13, who dene 
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a Three fair copy briefs for counſel, ety 1 


ſheets each, 2 13 
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Subpæna to hear gudgment, 2.4 eee ab 
Service thereof, Sa ee eee FO 
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| Hilary Term, * Wy Ter 
Subpena to teſtify at the hearing, ww ng wp © 
Copy and ſervice thereon on one witneſs, 
vie. Mr. David Rees W 5 4 


3 
Mr. Burton with brief, and his leck, BY K 1 + 
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The like Mr. Jones, „ aboit - th 7 Wl 


The tike Mr, Plumer, © IE i 6 
Attending counſel, © n Gin B 
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Notice of motion for leave to exhibir 
interrogatories to prove ſome of 
defendant's witneſſes intereſted i in 


0 
O 


the event of the ſuit. 2 
Inſtructions for motion 9-2 6 
Mr. Jones to move, 1 88 7 14 
Attending court on motion, * and; 
ſolicitor, — n 0 10 
Drawing interrogatories, bem © 6 
Mr. Jones with draft, = 1 1 
Attending hmm „ 0 6. 
Ingroſſing interrogatories, - O 3 
Parchment and duty, — 9 3 
Paid Mr. David Rees for his j journey 
from Caermarthen to be examined, 
, oooh. n8:18. 0 
Paid his coach-hire to and from London, 6 6 o 
Paid his expences, at 10s. per day, 7 17 6 
Paid examiner, - 1 % 8 0 
Abbreviating depoſition, — 0 1 6 
Three fair copies to add to briefs, 839 
Attending court, cauſe came on, and 
ordered to ſtand over till next | 
term, clerk and folicitor, - 9 13 4 
Term fee, and letters, — 313 0 
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Three fair copies to add to brief, o 7 Fa 
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The like Mr. Jones, 4 4200 e 1b 
The like Mf. Plumer, e 0 
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Ternt e and letters, - n 0 1 ©. 
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Mr. Burton further refreſher, 0 
The Ike Mr. Tones, MOU 115 97 ie ae v de 
The like Mr. Plufr r, 6 
Attending them, — „ an 6 8 
burning cauſe further heard, and or- ba 
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Hilary Term, 1791. 
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328 16 1 


Attending court when judgment given, 
and defendant ordered to account 
for tithe demanded by plaintiffs, 


with coſts to be taxed, 


Court fees, — 


Term fee, and betters, | 


Hilary Ter erm, 1793. 


Drawing bill of coſts, and fair copy, 


Five warrants, copies, and ſervice, 


Attendances taxing, 


Term fee, and letters, 


Trinity Term, 1793. 
Artending taking inſtructions for bill of 


revivor, — 


Drawing the ſame, folio 12, 


Mr. Williams to ſettle and | fign, | 


Attending him, 
Ingroſſing, - 


Parchment and duty, 


Filing and allowing, 
Term fee, and letters, 
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Bill of Cuts. 


Brought over, — 


Hilary Term, 1794: 


JftruRtions metioh to revive, 3 


Counſel, — — 


Drawing order, 6s. Copy Is. a 


and duty, 25. 6d. — 
Entry, 6s. Term fee and letters, 13s. 


Drawing decree, 7th Feb. 17 91 I, folio 26, 


Solicitor peruſing, | - — 


Copy to deliver over, 1 = 
Ingroſſing and duty, W 


Entry and copy, — — 
Addition to bill of coſts, — 


Three ſummonſes, copies, and ſervice, 


An attendance, _ = = 
Alocatur, — a 


Subpena for coſts and copy, ” 


Letter of attorney — 
Attendance to demand, — 


Three more ſummonſes, copies, and 


e = - 2 
The Maſter's clerk, - | 
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Bill of Cofts of a Defendant, intitled io the 
_ Rejique, after Payment Bf: Te wor 5 
ore > 


In the r. 


Magdalen Llænyd, widow and executrix of | 


David Lloyd, Eſq. deceaſed, | 
and 4 
5 Job Philips, gentleman, executor of Enna 
_ Williams, ſpinſter, deceaſed, who ſued, 
as well on behalf of himſelf as Others, 
the creditors of David SG Eſq. de- 
ceaſed. | 


The 8 Eads bil of coſts. 


Hilary Term, 1782. 


. 

Warrant to defend, 3 5 6.8 
Appearance, fee, clerk, - = © 3 8 
Paid for office-copy bill, folio 48, and 55 
duty, — - 2 6 3 
Cloſe copy, * Fa & $0 
Term, fee, ſolicitor, - 4 6-5 

Letters and porters, + © 3% 
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Bill of Cops. = 
„ . 3 
Brought over, - = FI 14 3 7 
Michaelmas Term, 1782. 9 
Peruſing and conſidering bill, and ſend- i 
ing inſtructions to move for time to © tt 
anſwer, and for dedimus -o 6 8 h 
Brief to eounſelll, 0 2.16 0 
To caunſel, — O 10 6 
Drawing order, ingroſſing duty, and paid | 
reien enn ß) 990 5 2 
Term fee, 9 i eo Ä » Wh 1 * 
Letters and porters, = EINE © 
Attending defendant ſeveral times, and 7 
taking inſtruction for anſwer, 0 6 *'F 
Cloſe copy, bill to lay before counſel, 
with anſwer, — LIE 8 8 o 
Drawing the ſame, folio 43. WEE SOT 
Fair copy for counſel, CCR 
Cloſe copy defendant's marriage ſettle- 
ment to lay before counſel, DD IT 4. 
Paid counſel to ſettle and fign,,. . =. S 2-0 
Jobe ĩ· >; - „ 
Agent's attendance witch anſwer, and * 
calling for the ſame, N 9 6 8 
Carriage per coach to London, and back 
to the country, = 5 
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L 13 Brought 


518 Bill of Cats. 


| 1 
Brought over, = 3 Ip SE” 000 7 Bro! 
Hilary Term, 1183. _ 
Commiſſion to take anſwer, 1 1 2 
Poſtage to the country, e den 0 
A3 ²˙² Sn h 20 0 
on, eee en © 
Me - Atter 
: Vacation following. | 
Attending Mrs. 1 at Berllandowill, | 
to arrange the accounts to be ſche- 
duled to her anfwer, and horſe-hire, 1 1 © Fair 
Fair copy anſwer and ſchedules for de- 1 
fendant's peruſal, ob 2 
Ingroſſing, — = - 0 14 4 
Parchment and duty, - 016 8 0 Draw; 
N. B. Mrs. Llwyd, after the ingroſs- | 
ment of this anſwer, found there was a Atten: 
miſtake in her ſchedules. Servin 
Ingroſ 
Michaclmas Term, 17 84. 5 Pak 
Term fee 1 eee © 12 0 Paid 
Renewing commiſſion to take defen- | 5 
dant's anſwer, Remembrancer” 8 fee, O 10 7 hi 
Poſtage to the country,, - 0 
16 12 10 


Brought 


In f Gifs, 519 
| | £4: 6 
Brought © TY 16 12 10 


Attending at Berllandowill to meet John 
Lewis, Eſq. Mrs. Lhwyd's agent, 
in the- arrangement and- ſettling of 
Mr. Llwyd's perſonal eſtate, to ena- 
ble him to amend the anſwer, ſche- 
dule; and horſe-hire, - 

Attending them with my clerk, and ſet- 
tling the ſchedules, and comparing 
vouchers and receipts with the 
ſchedules of payment, and horſe-hire ; 


Fair copy ſchedule and anſwer. fo de- 


Vacation following. 


Drawing notice of taking anſwer and 


„ = 0 
Attending commiſſioners to 2 the ſame, o 6 1 8 
Serving notice, - - 2 6 
Ingroſſing anſwer, - 076. 4 
Parchment and duty, < = 0: 4 
Paid two commiſſioners attending at 

Berllandowill, to take anſwer, and 
horfe-hire, - - 914 4 
2 2 10 
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$25 5 Bill of Coſts. 
\ | | | . 


"EM over, — — 22 2 10 
Attending Mrs. Llwyd at Berllandowill 

| with the anſwer ingroſſed, and read- 

ing over the ſame, comparing the 

ſeveral {ſchedules before anſwer was 

ſworn to, and horſe- hire, x x 0 


| Meſſenger therewith to London, 1 ©: 5 9 


Hilary Term, 1785. , 


Clerk in court. attending him to be ſworn, o * 4 
Paid oath, - VEU!!! 1 0 
Filing defendant's anſwer, „ e 
Term fee, „ 0 
Porters and. letters, i 83 0 
Michatimas Term, 178 5. 
Term 6. - n 20...0 
| Office- copy replication, folio = and 
= wow, = = „ 
Appearance WANG ͤ 9.3.-4 
Rejoinder, duty,. and filing, * Ro : . 7 10 
Attending, ftriking commiſſioners names 
for examination of witneſſes, O 6 8 
Porters and letters, = 0 8 
1 — 
| 27 19 
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Bill. of Coftss $21. f 

c | © #4 6 Y 
Brought o over, „ V 1 9. 0 
: Hilary * adit 1786. | p | 515 | 


Drawing draft; brief of pleadings, and | 
__ depoſitions, folio 541, rod 
Two fair copies, containing man brief 
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meets, — $5 9. 
To Mr. Williams, with his picky, 1 
To his clerk, = _ . 
Attending him, - - @ 6. 


Attending court pleadings, opened teſta- 
tor's original will, produced and 
read, but the hearing adjourned to 
next term, clerk, and alice. TO 0 123. < 


Coach-hire with papers, = „0% 2% 
Term fee and letters, „ £8 13 8 


aer Term, 1786. 


Term fee, { So 0.10. 
Refreſhing „ . 

| His clerk, e „ a [7 5 8 
8 Attending hn > 2838 0 G | 


Attending court cauſe i in paper, and — 
dered to ſtand ( over, clerk, and ſo- 


re nk, e 
Porters and letters 8 I 

1 2 
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Saa Bin of Cats. 


"DO 0 


| | . 
ſought « Wer, - 44 15 3 
N. B. Defendant Magdalen Llywd 
died, and cauſe was revived againſt David 
Edward Lewes Lloyd, Eſq. her execu- 
Eaſter Term, 1788. 
Ferm fee, 5, Sas” O 10 
Warrant to defend, « = © 6 
Appearance and fee, 1 
Porters and letters, — A 
| Trinity Term, 1788, b 
Term fee, vip — — O 10 0 
Copy bill of revivor, folio 150 nd au O 11 © 
' Cloſe cop, Re 
Porters and . 
Mithaelmas Term, 1788. 
Term fee, Sagas i 38 9 
Refreſhing fen 1 
To his clerk, c,, | ol 0 
Attending him, — _ 0 
Attending court cauſe in paper, 1 
Coach-hire with papers, „ 
The like, OS. Wee E 
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The ke, 25 e 
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Attending plaintiff's warrant, == 
Attending plaintiff's warrant, = = 
Paid for office-copy, — 8 charge, 
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folio 4 „„ 55 4 


Peruſing the cnc accounts and the 
pleadings, and taking inſtructions to 
draw the executor's diſcharge, 0 13 
Drawing diſcharge of defendant, Magda · 
len Llwyd,; on account of the per- 


| ſonal eſtate, folio 27, and copy; 0x3. 


Copy thereof for the Maſter, = 0 4 
Warrant on leaving the lame. copy and 


ſervice, NM „„ 


: Eafter Tirm, 2791. 
Term fee and letters. 0 13 


I warrant on — charge, o 6 8 
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$24 BVI of Cofts. 
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Wahn err, =» tv gntogt7 
Summons on defendant's chard! ep 
and ſervice, — 5 - 0:30 
Like ſummons, copy, and ſervice, 0 
Attending plaintiff's nde to tax 
coſts, e e 6-8 
Drawing bill of coſts and copy, 1 0 © 
Summons to tax defendant's coſts, copy, 
and ſervice, - 0 
Another ſummons to tax defendant's 
cCoſts, copy, and ſervice, — 8 
Attending taxing defendant's coſts, 0 6 8 
Clerk i in court, - —ç at G3 4 


© Trinity Term, 1791. 


Term fee and letters, . -; 21012 0 
Summons on defendant” s diſcharge, copy, 

and ſervice, — a lid AWI d 3 0 
Attending . | _ =: 6 8 

Bohr- Term, 1792. 

Term 1 and letters, 10 
Summons to tax defendant Llwyd's coſts 
copy, and ſervice, - 1 0 
n thereon, and clerk in court, o 10 0 
vr 18 11 


Brought 


=—= OO 


— n * . OOIRL AT, I 
n — — — ä 


Bill of Cuſts. 525 
„„ | WP 
Brought over, - 6118 f 
Peruſing draft Maſter's report, o 6 8 
Attending to ſettle the ſame, 1% 9008. $ 
Allocatur, EMO cn eee s 


NMichaelmas Term, 1792. 
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Term fee, order ſerved for confirming 
report, and letters, - | 
Attend to receive defendant's coſts, 
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Bill of Cofts in the Cauſe of a Creditor, 


In the Exchequer. 


Between Edward Carteoright, bra 
; and 
Matthew Hughes, Thomas Aeris, Mary 
Clay, Thomas Sillitoe, Mary his wife, 
George Ray, and John Sillitoe, defendants, 


The Plaintiff”s Bill of Coſts. 


T g Term, 17 90. 


Parchment and duty, r 

Two Subpænas, - 

Service on defendant 8 at Wiſtanſ- 155 
wick, eight miles, - N 

The like on defendant Morris at Ken- 
None, fourteen ditto, «6 Wo 


. 
3 taking Ae ibn for bill, o 6 
Drawing bill, folio 69, - — I 14 
Mr. Williams to ſettle and ſinn,— 2 2 
Attending him, = - 6. 6 
% _..- * 
O 
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8 5 5 


0 = O 
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Brought over 7 5 11 


The like on defendant Clay at Mar- 


0 


chamley, fourteen ditto, = © 10 6 
The like on the other three defendants 
at Drayton, eleven miles © 9g 
Term fee on defendants Hughes, Morris, 
and Clay, appearing, - o 10 0 
Poſtage; = —_— 5 © 1 2 
Michaelmas Term, 1790. 
Filing bill, and Baron's allowance, oc 7 4 
T erm fee and letters, . 9g 9 8 
| Hilary Term, 1791. 
Coming: anſwers of defendants Hughes | 
and Morris, folio 63, a 2 17 9 
Cloſe A — * 0 10 6 
Copy anſwers of defendant Clay, folio . 
| 32, and duty, 1 1 e 1 9 4 
Cloſe copy, 3 © 4 
Commiſſioner's journey to Wem, 21 . 
miles, to ſee defendants Sillitoe and ä 
Ray's anſwers taken, - 11 © 
Horſe- hire and expences, e 0 10 6 
Term fee and letters, VVV 
a | | IN: 2 10 


LY CS: | | Brought 


6528 


« 4% 


> Brome t over, 


Bill ef Cots 


Commiſſioner attending caption of ufer 


olf deſendants Hughes and ö 0 6 
T he like of defendant Oy, 


Ege Term, 1791. 


Copying anſwers of defendants Sillitoe | 


and Ray, folio 22, and duty, 


Cloſe copy, 
Term fee and letters, 


folio 32, 


Abbreviating defendants Sillitoe Ge ad Ray O 
anſwers, folio 22, 
Mr. Williams, with Pl 


Attending him, | 
Replication to Wks ads” 


nue Term, 1791. 


Abbreviating bill, folio * | 
Abbreviating defendants Hughes and 
| Morris's anſwer, folio 63, | - 
en defendant wine 8 anſwer, 


ings to 2 


Copy rejoinder defendants Hughes, Mor- ; 


Tis, ' and Clay, 
The like defendants Sillitoe and Ray, 
Drawing i Jntgrrogatories, folio 9, 
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Bill of Ci. 


Brought over, = = « 
Fair copy for counſel, - = 
Mr. Williams to ſettle and gn, 
Attending him, — — 
Ingroſſing interrogatories - 
Parchment and duty, - — 
Exchanging and ſtriking commiſſioners 

names to examine witneſſes, 0 
Plaintiff's part of commiſſion to examine 

witneſſes, - - F 
Inſtructions for motion to examine defen= = 

dant Morris as a witneſs on behalf 

of plaintiff, 2 
Mr. Williams therewith, „ 6 
Order, entry, and cop 0 9 8 
Drawing notice of executing commiſſion, 

and copy for commiſſioners to ſign, o 5 
Drawing ſummonſes for witneſſes, © 2 
Five copies for commiſſioners to ſign, o 2 
Clerk's journey to Bridgnorth, 29 miles, | 

to get notices and ſummonſes ſigned _ 

by Mr. Haſlewood, one of plain- 

tiff 's commiſſonerss, 0% 0. 
Horſe-hire*5s. expences 3s. 109, o 8 10 
tad copduF-ingney; to Wegen, 
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You 2 7575 . : Brought 


330 + BU of Cofts. 


| ” 

Brought over, - — - 29 14. . 

Paid Mr. Haſlewood, for his attendance mm” 
4 days, - 


Paid plaintiff”s ſhare of houſe bil, af 
Parchment and duty for depoſſtions, 1 
Paid Mr. H. attorney, for his Journey, 

| attendance, and expences, = 


Paid Regiſter for his journey, attendance, 


&c. with the will, . 

Paid carriage of commiſſion and depo- 
ſitions to town, - 

Term fee and letters, 4 


* — 


Ae Ti e 1 17 91. 


'F piling depoſitions, 5 - | 
Rule for publication 
Fee, 
Copying plaintiff's OO. folio 37> if 
and duty, = - „ 
Abbreviating the ſame e 
Setting down cauſe for hearing, 
Subpæna to hear judgment, 
N Thhreę copies to ſerve, „ 


Clerk s journey to Drayton, 11 miles, 
nd ſerving defendants Ray and T. 
--Sillitoe, and his wife, borſe-hire 

and expences, 66 


BY of Cuſts. * 


0. 
* 
13. 


Affidavit of ſervice, duty, and oath, 


"0 
cc l 8 5 woes 
© 
Term fee and letters - 0 


Eafter Term), 1792. 


Two fair copies brief, for counſel, fo. 1 55 3 15 
Drawing obſervations, = 0 
Mr. Newnham with brief, and his clerk, 7 
Mr. Williams with brief, = 82 
Attending them, - — © 
Attending to beſpeak the original will of. 1 8 
" Thy, - - o 6 
Paid Regiſter for tranſmitting ſame to 1 1 
town, and attendance, = + $-x © 
Paid him making copy of will to keep 1 57 
while the original v was out of his 

| cuſtody, WOO nde 3 6 
Attending court, clerk, and ſolicitor, _ | 
* cauſe in the paper 0134 
Term fee and letters, 1 0 13. 0 
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0 O0 6 0 
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Trinity Te erm, 1792. 


Filing affidavit bf ſerving K. to hear 
judgment, 5 - „„ 
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| 1 d. 


Brought over, 3 8 - 73-10 .2 


Agent's attendance to beſpeak attendance _ 


with the will of A. Chly, - 0 6 9 


Solicitor's attendance, cauſe in the paper, o 6 8 
Paid extra to the perſon attending with 


the will, - — 6 

Paid ggurt ſees - +» © 14 6 
Copying minutes of decree, = &.2 0 
Drawing decree, folio 42, . — 0 
Solicitor peruſing draft, — 6 8 
Two copies to deliver over, 8 7 0 
Ingroſſing and Duty, - = © 10 0 
Paid Regiſter, entry, and copy i 9 6 
Term fee and letters, 5 O 13 © 

Hilary 7 erm, 753. 

| Draving bill of coſts, and fair copy» ""-@-28.. 6 
Three ſummonſes to tax coſts, and ſervice, © g © 
Attend taxing, - = O 10 © 
TTT ce 
Term fee and letters, 2550 0 84 0 
84 15 2 


In 


In the Exchequer 


aue ind term 8 
Copy bill, folio 69, and duty 


Order, duty, and e 
Letters, | ay - 


Drawing the ſame; folio 7 3, 
wo copy for eounſel, 

Mr. Scafe to ſettle and Ggn, 
Attending him, . 
Ingroſſing anſwerr, 


Parchmetit and duty, = 


The defendant's bill of coſts. 


Han Term, 1 7 90. 


Inſtructions to move for time to anſwer, 
Mr. Scafe there with, 1 


Eaſter Term, 1790. 


Attendance taking inſtructions for anſwer, 


Between William Juſtice, pain, 
: | and 
i Jun, Maxwell, Sefctndatit | 
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$34 Bill of Coffs, 


Brought over, — 1 11 
Attending reading over, and ſwearing | 
—_— IS 
Oath, - bes” ded EY 
%% 0 2 
Term os 4 and nen % ðVWWAÄ +. 
: Hilary Tem, 1791. 
Inſtructions for motion to diſmiſs, © 2 6 
Mr. Scafe therewith, >: 715 8 10 6 
Order unleſs cauſe, duty, and ent, - 12S 6 10 
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Averment that dęfendant's acts eon FO, equity, 3o. 


Interrogating . en 
Prayer of relief, 33. 1 3 4 8 * * 
Nogeſi, ibs „ ei £54357 5d n ο 


Concluſion, 34, 35. 
Original, praying bettet 2 5 | | 
j touching ſome right claimed = the Plaintiff, 
in oppoſition to the defendant, 23s 24> 35. 3 
Pais Timet, 24, 38. 82 
Of Interpleader what, and by e to i exhibited, 40. 
. in what caſes; filed, 40, 41. 
muſt ſhew the right af er to 
all on the defendants to interplead, 43. . 
4 340414 16ads as: te plaintiff On a trial at 1 
is directed, 15. 
vo cannot * kracht by executor before 
- probate, 43. 297 U 46403. = 8 
cannot pray injuntion 1 to a — 
ing in [YEMEN n Ban: '77 
not diſiniſſible, II. LY 
Of. Certiorari, 24. 210 2% 
I 
1 hm bow framed, 5. 
" Mok praying relief, 24, 
To Peper the teſtimony of witneſſes toa wil 48. 
? not diſmiſſible, II. 34 | | 
proceedings 1 thereon, 48. 1 47 
70 examine witneſſes in perpetuam rei memoriam, 24 51 Is 
of 125 0 diſmiſlible, 8 


what! it muſt wen, 51. 
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50 INDEX; 
Zills—To examine witneſſes in gerpetuam res Mamoriam, 
TS ſhall be' e ous pray 

relief, . gy 35. ; dees AG on 

508 | proveedinge hero 52. 
N Ad uE 4511 Ti — Affidavit, 97 aff iy; 

defendant maſt alſd fle a bill if 

he has witneſſes to examine, 52; $30 | 

where it will lie, 5g, 5:4. 


VV defendant to receive coſts, 54+ 
Vide Ci. (521 e 
For diſcovery, 24. ; WET FORTH n 
what, 85. 20 b90 5 


where an affidavit e 55, 56. 
where it lies, 5 5 59. 
e Where i it will not lie; 60, 62. 
not e! 8 ch 
E USHt 0 | 


Not original. 
* 23, 25. e e, 
R where they may be brought or not, 1 
64, 67, 68. d bend 
how framed, 65. 8 
Aa gainſt whom to be brought, 33 ? 
by whom, 67. 
Vide 1 of Bankrupts » Su applemental Bill. 
1 Revivor, 25. gat 
| # 44 what, 69. 12.321). K e 
what they muſt ſtate, 16. 
the prayer of, 69, 70. | 
where defendant to original bill has not 
anſwered, he may q be omitted! in bill of 1 revivor, 72. 


tt 81 sg. 
where one p aintiff Tefule; es toj join he may 


be made defendant, 73. ; 
N 1 4] 
where the) m ma) be dc or not, 731 


31 - 0105 a, 331239 


74. 75. | 
Vide Cc of, Execupor for, R Revival, 
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Bil Of Revivor and Supplement, 25, 84. 
Ini the nature of original | | 
Croſs Bill, 25, 86. 
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what, and by whom babe 36, 38. 1 

where, when more than one, they may be con- "nl 

ſolidated, 9a, 245. 10 

when it may be filed, 91. . 

Of Ravine, 26, 86, 94. ; ö 1 
when filed without leave of the court, 94. li. 

| when leave neceſſary, 94. 9003 

cannot prevent execution of the decree i im- in! 

E 95. | ite 

how framed, 76. at: 

prayer of, 95. uf j 

when rendered neceſſary, 96, 97. il 

what they muſt ſhew, 98. 17 5 

who ſhall have them, 98, 99. 103. 10 

what is cauſe for review, 10. 1 

_ Page obtained on error apparent, 101. a 

in what caſes refuſed, 101, 102, 103. 101 

barred by twenty years, 102. te 

In nature of a, bill of Review, 26, 86, 104. i 

ee ee for whom they lie, 104. i 

8 | may be filed, without leave 0 

"of = court, 10 5. | if 

To ae 2g a decree on the ground of fraud, 26, 86, f h 

105 y 

filed without leave, 266; i 87M 

1 | how framed, 107. 7 

i - ng 125 3 1 by: prayer of, ib. 85 10 
= 190 FI Peration of decrees on ſpecial circum- "WH 
Z Bk wo e b | FF 
their nature, 1 0 

p bee To: carry decrees i into execution, 110. Ag ol 
their nature, 110, „ | (FER 
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Bill. To carry decrees into execution. N 8 
by whom exhibited, 119. 14 lei2s 9 ir 
may be brought to carry: we execption deere. 
of an inferior gent, II ib 2197 ox: 
In the nature of a bill of rien, 26, 88 5 25 
their ane 2. % 0 lieb 72 7 
| how framed, ib. 1 CI3NP 1 £ N 
In the nature of Supplemental bill, * . 
bow framed, 1 Me 
Filed hor the direction of the court, 116. 
Vide Amended Hill. 011 
Biſbep Whether he ought to be a —— to a bill ail. a 
ſequeſtrator during the VacARGY of the: 1 20, 
21. 19631 


Vide Peers, Letter auf. weten. 
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Capable-—Who are - tienes — 17. 
of Aer ſuits 1 N 331. 
Cepi Corpus, 148, 149. TON N 
| - Rule given "va 149, £9 JT ie mot 
Chancellor. of the Excheguer—Has mne the feat, 6, 
Uſually under-treaſurer, 6. „ cnou859 £ 
Office of, held pro tempore by Chief Juſtice of England, 7. 
comes into court he the Barone re e y md, 8. 
his oath, 11. 1 Jo nous 
| - as ee SO ara add - 
Clerk in eee eee to appoint, : II. 453. gn 
His lien, II. 433. W 
Out of money . to be pail ee to the ly 
plaintiffs, 6o/. ordered to be brought in to * vr 
Hh their clerk in court, II. 454 436 Sul 34 9197 | 
Coſts ordered to be paid to the * repent of a my 
in court, II. 454. II caghiobn Wo: 
All proceedings to 10 ul 45 det income pai, 


II. * 1 noa. 1-03 Do 
23 3} 3 5 II % 2 5 8110 5D Won ,Qi0 © ER "Clerk 


Clerk in Cart. 2307220 JHA De wha 
| His ſpecial privilege, 33 Worn £0. ou 
Injunction of privilege, II. 456. 
Conbination—Where defendants. oa oy; eau. 345. 
* 

W denial of 1 on 3 345» 346, 355. 

Commiſſes—To- take anſwer, how iſſued, 412. 
form of, 413. 1 | 
for corporations, 400 = 
To examine witneſſes in croſs cauſe, mowing pub- 
lication in original cabſe, 92. 93» 

Calling for commiſſioners names to take auſiver 438. bo 
To be annexed to anſwer, 423. 
To examine witneſſes, II. 61. 

Manner of joining, II. 61, 62. 

Where there are ſeveral defendants, II. 62. | 
Not to be executed in London, or within 19 miles, 1 

I. 62, 63. 48 | 2 
Fa Bos | "Way 5.4.3 5 8.) 1 

Form of, II. 63, 70. 26 8 

Iſſnes either by the e of s. eee 
a Baran, II. 67, | 
| Where it ſhall iſſue ex parte, II. 67. 921910 
5 ib . New practice i in this reſpo8,' x. TY 08. 
on of, II. 69, 0, 96, 85, LE 
Not to be executed in term time whhous have of the 
court, II. 73, 72 x - 

How a new commiſſion is e e ons lead 

a. nn * 72, 96, 145. ed 

99 39% Vide Deeds: --- 

Where i it ines at the mere of he defendant * 75. 
Adjournment of, II. III. 
How indorſed, II. 113, 590 ee > 

Ha folded up; II. 2, 114. e 

How tranſmitted to London, II. 1145 3 

; Expences of, how defrayed, II. 116, 1175 
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| Commiſſi Ys examine witneſſes: 8 Ne rang: 
LOL mera what ground, and in what manner, ubteied, 
"OL II. 75 76. vd bars " 75 500 f\+1 ere 
4 Not granted but Here Ae e in this court, II. 95. 


| Form of, I. 97. 5511911 40 lb 
771 8 teſted, II. Too e l 35111 Oni 
Form of notice of executing,” I. 80, 1 


* how ſerved, II. 11. 
Manner of executing, II. 81, gs 58. 
Ho indorſed; II. 92. gli vn on 
| How tranſmitted'to England, II. wy W550: 
e examine witneſſes de bene Me, II. 1212 
How to be obtained, II. 133. 
In what caſes denied, II. 125, "A 130. | 


Form of, II. 124. 5 878 HR} 
Order for, abandoned 59 aefendan our Re reply- 
q. 101 ings II. 126. fr 5X Th 


Where ae king imme neither old, * 
nor going abroad, II. 130. 
To examine witneſſes in ee 3 N. 132 
ge Toto _ GOP! II. 256-260. 51 111850} 10 
d 07 bS1“D T. return therxof, II. 260266. 
To Avi is lands N a decree, IL. 2679—270. 
wee take interrogatories for the examination of witneſſes 
: before a maſtery >IT.:12850n05 io ht 
— to examine witneſſes— Their oath, II. 6 5 gp . 80. 
Their clerk's oath, II. 66, 9ĩ 0. 
Miuſt fign each ſkin of depoſitions, II. 89, 92: 
. certificate 'of having! OCR abroad, 
IH geen 517 d eis 15h word 
5 84050 muſt 7 II. 96. 1 II 1000 542 
. Proceedings of, in opening commiſſion; II. y, 98. : 
Lan only examine om interrogatories befbre them, II. * 
May be examined as witneſſes, II. $8, 990100. 
boiebio 101 40 101zapMayitheiringrofiing:clerk, II. 99. 
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Comm, r to examine avitugf es.. | 
en ſummons for the attendanee of ii II. 102 
© © muſt be ſigned by two or more, II. 103. 
11 0 7 41 — ſerved, II. 2031 122 8 
| diſobedience to, no contempt; II. 103. 
Acting irregularly, their condutt to be un II. 110. 
To what fees intitled; II. 1IIiʒß. 
Conſolidation of Suits, 244, 245, 295. | 6050 
Contempt In not appearing, 141. 8 0 TSHR | | 
In not anſwering, 141. U 
Proceſs of, detetmines by the King's anne, MY 
Limitation of return to proceſs of, 147. 
Proceſs of, muſt iflue into the ren REES: defendant 
- reſides, 156. bine 0H Tens nÞ 
5 | how aeg, 153, 16-7 to . 
Proceedings on proceFs' of, upon inſufficient anſwer, 
when defendant has incurred pans for not ap- 
pearing, 168. t Baie wit W 
— in contempt cannot e e 
An cuſtody for not paying money into court 
33 to order, and afterwards becoming 'bank- 
rupts, and obtaining certificates, ee to be diſ- 
charged of their contempts, II. 20. 
Plaiotif cannot have the, ſame ee on 
proceſs of eee n nee _ and 
Why, II. 210% An ee drs 90 
ene H. af2- 00 I mono Dal mod T 
General rule to puniſh 8 or buiing pero ferving 
130705 ther procbſs, . II. 473. 1 3101 
boy far varied by: hs modern prafic of 
the court, II. 474: 50 Il buns Hm on 
In ſendinga letter to the Chief — . a 
us ſeandalous offer relative to à cauſe depending in 
5 court, II. Y Hon 26 bofimg xs 90. v | 
96 Of a party charged it ſubornation of perjury, ordered 
W to be * by indictment, II. 1 | 
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$56 1 Nax. 
Contempt. hon zl ail 200 28 pb 10 va to. [139.5198 . Ra 
Order to Uſable counſel from Gigning pleadings in this 
court, he having ſigned nis name to long anſwers 
full of fiyalouyiand fandaloys' matter, II. 478. 


Order upon à ſolicitor to anſwer a complaint againſt him 


for putting counſel'; name b a bill: without his 
ren or conſent, II. 480 me dds, 


for attachment *gainſt ſolicitor on chewing cauſe, 


. 481. : ern 11239 » 
names of ſureties to be given to, and approved 
, of - by, the defendant's ſolicitor, II. 489. 
recognizance to be n . 
form of interragatories, II. 488. 1 
Proceedings thereon before the Maſter, 1.436. 
Order to refer the. matter to the Maſter to report upon 
| 1+» /1the/interrogatories and the examination, II. 48). 
order declaring the mee of the court, II. 488. 
Con victian How pleaded, 573% % al Holls at 
Coroner Where ſheriff is attached, maſt execute er 156. 
Corporation May be party to a bill, 1777... 


elled to appear and anſwer, 1905 200 · 
Anſwer under n common ſeal, 416. [{ 0k 
Sa ets Via. Commiſſion, 2711 „EIA Ot 


Mn plead the Rarury af limitations, 383. 


4 truſtees of a charity,” not obliged produce their 


books relating thereto; II. 7. 
cles plaintiff ſhall pay coſts — by defen- 
Gant; a2” 64538, 27.95, „ vie e 
Given to heir at law, defendant to a bill, tu perpetuate 
the teſtimony of witnaſſes td a will, 49, 50, II. 34. 
to defendant to a bill in perpetuam, &c. 54, IL. 34» 
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ee e 084565741 4.575 if diſcovery - merely, after 


o omi een and n0 exception alen adh d. , 57» 
esd 111 56. Dees eien 
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1941 


108K; 5 
——— bill of nne not lie for colts only, 73. 
Where eſs in original caaſe are loſt on rerivor, 75. 
| - Noappdidon amending of revror 78. 
I originalbeauſe, puid by pla intiff in bill of n 106. 


nid Hn1e98 111: Wide Recognizance, Defindant...'Þ.. > 
Toe be pid by defendant taken by a meſſenger, 150. 
When attachment renewed, 1899. 


HDeniech to plaintiff on '\appearanes.of Au andaut 15 had 


been gazetted, 243. a N 11 
520 eee, allowing, cue. demarrer, 
$644 . [1101194561 | 
Onpipethel.of eckdimogy: 374% - Nen: 
On plea of anothef ſuit, 3763 en, N N 
On Maſter's report on reference for ſcandal or imper- 
CLOL 1:0tHence;\446, 54.483 29H. 54 249% vt 1076 
Of! contempt incurred, to be paid befure anſwer re- 
N -deivedzo426. 1179 uh TH 2: 91210 14510 
eee or overruling exceptions, II. OI 
On exceptions: ſubmittedꝭ to, I. 19, 00%ĩ gon, 
On fecond, third & c. eee ww 


 In-diſcretion of viks: courts When bill diſmiſſed. at hear 


ing, II. an foo nommos 119d) whit 39 4o A 
On withdrawing replication: and-amending bill, II. 29. 
Where diſefetionary inthe: court, II. 346. 


Ina gueſtien df title to tithes, coſis debreed; becauſe the 


material evidence. in ſupport of — title came 


from the hands of defendants, II. 346. UN 
In what caſe given to the hearing, and e til after | 


aug ο⁰“Ü,Qi , apyuabncigb wel 6 elf on hers 
*. 83 degree to accounts. reſerved, till after. — rer 
$8 3; 16.5 Wants nm id 8 09 hg 351 
In a bill by ereditors, to be paid before cliew ins, ib, 
In hat caſa nat ꝑlyen after an appeal to the Lords, ib. 
2 A Piana te the; Heating ordered coſts to the time of 
filling replication, and to pay colts ONE" thereto, 
Ew II. 348. F 
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8 in one deſbnce; two die befors 


* 1 nenen eoſts ordered to be paid do che furyivor, ib. 
r Deftadanty il 20d | 
e Of ee be paid before rind hl amend 
his bill and pray relief, II. 33 / 
where applied for- et ns dac TE 351. 
Where no replication ſiled to the anſwer of the Bank of 


„England, only 405. e *them at 


27 


the hearing, II. 351, 352. mort 
ͤ—— ain an: 357 | 
in what caſes increaſed 
on overruling exceptions; this: LO (YRDL 11-47% 
0 Where coſts to be taxed,- 6004508420468 an attach- 
ment with proclamations, II. 3532 
- Being decreed to be ow AGAIN each to pay, 
Hozfged 4: 5d 6G di Sando. 
In what caſe e dpportinned. -and- id, ib. 
Sequeſtration iſſued aga iuſt corporation for non-payment 
of coſts on the return T the fourth diſtringas, II. 
24356. 218: niet S ts ln niolnt van s 
Order for ane ire ede and exe - 
cutrxix of deceaſed defendant to pay eoſts taxed for 
plaintiff in the lifetime of plaintiff, H i357. 
10. coſts of diſmiſſion taxed in the lifetime of defendant, 
| ordered to be paid to her ſon and execuirix, II. 358. 
Like order for fubpeena' ſire facias directed to plaintiffs, 
or one of them, to pay 41. coſts, kanted for de- 
fendant in his lifetime to his admimiſtfatar; II. 3 59. 
Like order in favour of executrix, II. 361. 
0 * taxed, if the party die to Nm they are due, are 


payable as part of his aſſets, and à bill of revivor 


will lie; coutra, af he die before raxtitidh, _ 363, 


e ii 36660) 3d 04.40. II! 15 10t evil Mid 


If an eB eee Bebe), al and 


ar Flaintiff dies- bil of: revivor-wil* lie for coſts only. 
II. 367. .tlid „n g⁰ñd 190089, nb 
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INDES. 


Coll, enęcutor die, plaintiff ,may;xeviveagaink the re- 


preſentative of the teſtator, and ꝓurſue the t, ib. 
Bill being diſmiſſed at the hearing with coſts, but de- 


(88S ifendant dying before agen 1 an to his 
adminiſtratrix, ib. 


CFD againſt executors and. 8 — — by Subs 


pana ſeire facias, II. 368, 369. 106,920 VF 
- Painiff xeſiding abroad to give. bend in 4 colts, 
Ih. 369. 
_ -. » filing himſelf in his bill a of, a plac bow he 
Lanugt be fund, ib. | 
8 coſts refuſed to falicitar for entice the 
execution of a commiſſion to examine. witneſſes at 
___.- Edinburgh,; II. 370 1 1696-40 
Nelken, paid nor er hr = Anoraey-Genetl 
8 | 
| Relator cannot let the deſendants £9 is <e. without 
.: coſts, without the: 0 of. the, Pao, 
II. N 903 2} 75 
On a new information after a FI and 155 wies, 
elator. to he named to anſwer colts, ib. 


In hat caſe given for not maying according to notice, 


28. alatni 40 Mn enemies 
At what time a « render of riches ayes Sefendane. his 
7 coſts, II. 374+. cot Al 03 ing d 07 bie 
Maduſei tendered by the anſwer with coſts, II. part 
Infant dying before. colts taxed,, his prochrin amy not ta 
Pay, II.. 376. beit I bie 
being come 5 age; 8 ſhew cauſe. why 
- >: he ſhould: not pay colts to his procheiu amy, II. 376, 
oe order ;of.. court; touching: _ on N 2 
cauſe on bill and anſwer, II. 376. | 
Cont Roll;—Bill lies for diſcovery of, to be uſed ata ial, 59. 


0 rediter-—Thoughnot. plainfiff cigivally, may revive, 77. 


Having proved his debt underia deueee at ſuit of another 
creditor, cannot bring a new hill, 379. 
W | | : Cref 
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r Cages be rerived, except innceae; Fithort 
a2 bill of revivot in each, 79. 


Erman—Mode ot 8 1 where its rights are Seeed 117. 
| | or the — 1 * e its pro- 
3 $A ib, 
: 5 © He who pays 4 debe e o the crown, ſtall are de vi 
of the court, 119. | 
Prberedingx tt equity not abated by the demiſe of, 156, 
deni. II. 195. 
K By whom it may be diſputed incaſe of . 78, 79. 
Ho carried into execution after abatement, 79. 
Signed and inrolled, cannot be e * bf re- 


- view, 96, 97. 
: Not ſigned and znrolled; TOME on aarrlencn 10 
bil, witere aby new matter, 9 7. 5 8 
| | where no ne matter ny 
| nas be examined on rehearing, 97 
Ys bone How far to be performed before bill of _ 99, 00 
| 100, l 


© Upon ſequeſtration abſolute, 227. : | 
Upon fequeſtration for want of appearance or anſwer, 
may be fet afide for irregularity in the proceſs, 228. 
On bill taken pro conf2/o, how to _ rs 2 
fen 211, 444. 
Cannot be made where proper: pants are wanting II. 
. 
warts = 8 et cor, (proof of oe wx 
= * A | 
450 May be faut ol interlocutory ih 35 
e e berge, ras 7 | 
* e len dent Noareatered, 
En | u. 0 


foes br ring and re II. 19. 95 
2% time of entering, II. 197. 1 
* Till Gquad an rice, has only te force of an in 4:0 
" Oey ney — e 


Decree 0 


8 bY * 
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"IND 56 
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INDEX. 5 — 
7 - ds N 


| made hy one Baron; II. 199 : rol 3 
May be inrolled after party's s deatli, 13. by 
-11 Where pponowtced after party's death, 11. 8. . 


Deetee a agaĩnſt a party who ddes act HOPES: to hear 


judgment, ibs (219; 510 4 af? BY p 1 3 
order and manner of ſhewing cauſe n 


111 Bows . [abſolute if no cauſe ſhewn, II. 201. 
odo Mime * againſt an infant, if he he dou not 
| ſhew cauſe within fix months ans age, ib. 
0 Nd tv 0 21: Vid: Infant. 5 Jags Si, he 


Wha are bound by, II. 204. ft e 2 . 


Wuborare rot bound by, II. 205, 206, 

Binds only the right, not the perſon, II. 206... 
Ape Ta compel performance of a decree or — 5 5 

Vide Attachment, Contempt, Sequeftration., 

: Defendant in cuſtody for not performing, a decree, not 
toad be enlarged till he. has performed che part pre- 
00/691 »cently!to be done, and given ſecurity to perform the 

-, zeſt; II. 211. | 
| In what caſe a creditor having proved h his debt - I'M 2 
daecree for payment of obs; N Profecute that 
14:5. 2422008 T7 Th GUNS at 3s 
. - Creditor; plaintiff in the ſuit, is intitle to ki <olts) under 
the decree, IL 21290 ....*: | 
OY RoW the production oh 2. ; Hol. muſt ew 
that he has a direct 5a, immediate; intereſt i in it, 
44 360 II. , 5. IH 
Where plaintiff m may or r may not have inſpe&tion of a 
"Ao according to 8 form c of. defendant's anſwer, 


mor CO 


7 for from the party who bas proved them 3 
vi e keting 1} | : LIP 
To rpormion} as3rafites or gemi, not obliged to to pro- 
| Juce their books an þ thereks, H. 8 
You. . „ 8 
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Deeds 


x: of. deeds Sroved's in a cauſe, cannot be called 
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its mib. 
Dad. Where motion to des bobs of dentin ano» 
was denied, II. 58. LR TIS 
Ma Ce | | 
FO of, how proved, II. 73; 122. 

Defence—To bills and informations, J31 „8 Sf" 4 

* various modes of, 3332. 
| muſt be vp to anne _ ; 


ce 


* 
1 


350. 
where proper for a bl 386 
Of Attorney-General, 451. 
Defendant—Who ſhall be, 211, 215. 
May appear without being 405 1 Fasel 20 215. 
Abſconding to avoid being ſerved with bx nd, 139. 
Atreſted on attachment for bn appear, kow dif. 
charged, 148. 52 
Taken by meſſetiger, kow Achat, M 
In cultody of Warden, and refuſing to ape, brought 
| up by Babeas c oper, ss. 
Refuſing | to appear, the court may abet a ook in 
court to appear for Him, 22 9 
How charged with bill, Zig, 222. 
May be gazetted after Wray W hen ua — 
ing, 243. i 5 
Can revive in only one caſe; Ty 25 
| Where his repreſentative thay revive, oy 
Cannot make a new defence to an eien diu! in the 
nature of a bill of revivor brought by 4 Geviſee, 78. 
How puniſhed for inſuffitient anfier, 0% 
When bound to anfwer exceptions and amendment at 
| the ſame time, II. 23s 24+ 
To croſs bill, may! have time e nber ED plane 'M 
| atifivered original bil, 0. 
Having appeared to, copied, or anſwered te bill, being | 
afterwards. truck gut 45 A A SUR. as 0 taxed 
| coſts, 125. 
May be ſtruck out of a «il as a matter of 3 15. 


11 


INDEX, 363 
Duntant==Kfiorapeufitice;an bill fled, © be cd 
with his cofts, 130. N 

One cannot call om another for n pedion of deeds men- 
tioned in his anſwer, II. 60. e eee 

When he cannot proceed to examine witneſs without 
duplicate of commiſſion, II. 9797. 

May be examined as 4 witneſs, ſaving, &c. 11.1 100, 101. 

e having difting ee they "_ dur o or not, 
344, 345+ 1 8 8 | 

One not appearing after Rqualiration; ena may 18. 
ceed 8. oro the hay 98.854 WR 


Denurrr, 332. a 


When it lies, and ben not, 334, 466. FRI 
To ſupplemental bill, for want of m matter Aitco- 


5 vered, 67, 341. 
Cannot de admitted to /ubye#e fare Aer "We 


Being allowed to bill of review, there cannot be à new 


bill of review, 102, 103. 
What ſhall be read on demurrer to bill of review, 15. 


To part of bill, Partei may amend on feat of 20s. 
coſts, 126. ; 


To bill of injunctlon, being one. injuntion 
ow, 267. | 
b wirhin what time to __ Filed, 
A 258, 259, 267; 268. | 
When argued, 324, 358, 359. 
Küle to argue, H. 6. - 
When it lies till right tried at law, 339, TTY 
Lies where plaintiff has a legal remedy, 339, 340. 
| But not where that remedy i ts incomplete, 349. 
To bill of diſcovery, where allowed or not, 346, 347. 
| 348, IS) 
75 e Sed diſcovery may „ fubjea de- 
1 Nala the ON of the law, 342, 346, 347» 


348. 8 
8 | | Ooz |  Demurrey 


— = hrrr 


= =D 


— 


ICE ————— — 
—— — 


D 
— 


ER, — 


8 
——_ — — x» 
— — 


5 4 be "I" 2 — 7 
1 33 2 zx4 * 2 — — 2 2 
S 2 * py Ki — x 2 — 
2 ** nr * — ——_ 5 ; — 
— CR EA LaIEE ment Lt ang — — — 1 F 
— 2” = 5 — * — — —— ny 7 
— — — 


— 7 


— 


2 


— oo Et 


— 


INDEX; 


Denurre To bill of diſcovery, does not lie where the di. 

covery ſought is only of a legal incapacity, 342. 

Where plaintiif does not ſhew, a title in himſelf, 344%. 
Where good as to relief, ij. 


2 Where void; to the whole bill for rt of — 3 5 3: 


Does not lie to certiarari en ilk, | 
For multiplicity al mater, ar good and. where not, - 


355, 356. 1 Bab 
To a bill brought for part of « a matter er only, 366. 


J0o bill of interpleader, 35 7. VE dun 2 


2 


Allowed for not waving — - 16. ; 
Where allowed to bill to perpetuate cefimony, 3 58. 
Rule for argument, how obtained, 359. 
Mluſt be ſigned by counſel, ib. a e e 
Where diſcharged and taken off the file with Hs, "4 
At the bar, ore terus, 3633J. 
Different forms of, 360, 364. 365, * 3 | 
Being overruled, defendant may inſiſt on my: fac thing 
| in his anſwer, 35 n OTE 
Where the court will or will not — the conſtr 
| tion of a will thereon, 1 FAY 
Bad in part, void for the whole, 35 Is 362. 1 0 
To the juriſdiction, improper, 3 52. io Os 
Jo the diſcovery, muſt alſo go to the relief, 3. 
General allowed, where Silk Proper * diſcovery only, 


5 prays relief, 35 3. 31 , 
What to be taken RES of on W demurrer, 363, 
Cannot ſtand for anfanſwer, 353. Ter * 75) * 7 a d 


 Depoftions—What, II. 150 


General order touching irregularities in taking, II. 151. 
.. Suppreſſed with coſts, one of the commiſſioners having 
formerly been folicitor for defendant, 241, 1 56. 
Where witneſs had been examined i in original cauſe, de- 

murrer by him to mere zores in groſs cauſe 
"overruled with coſts, . 
os Ex woos 12 Pin 


5 S 


* 


mbER. " 


Deu approfied where witneſſes not produced. to be 
j croſs-examirted, Ih. x 57-8. bY 


for miſbehaviour in e "8 158, 
for want of authority i in commiſſioners, IT. 


| 1 95 7 YE 
| Taken in foreign language ordered to 5 traſlted, II. 
ig, 


ex parte ſuppreſſed. with FS IT. UP 3 
Suppreſſed when credit or competency of witneſſes ob- 
jecded to, and not fully proved, II. 160. 7 
To the credit or competency, how publiſhed, II. 166. 

Of witneſſes i in croſs cauſes, how ufed, II. 166. 

If the cauſe ſtands over to add a material defendant, the 
| depoſitions taken before cannot be read again him, 
IL:a83.:: - 

A in a former cauſe, between the lame parties, 
and for the ſame matter, not allowed to he read 


where iſſue was not ä in the former cauſe, II. 


184. 
Of witneſſes examined abroad Siould be preceded by their 
| yy Il. 85. + 7% 
at the cloſs of the exami- 


nation of each p to be carefully locked 8 till the 
e II. 86. | 


* 


| ingroſſed, to be earcflly 
colnet with the draft, II. 87. 

5 each ſkin of, to be TOE" 

by „ II. 89, 92. ; 

paper drafts of, ſealed, up 

N an | publication, IL. 91. 

| 7.38 after plaintiff*s death, but 


before notes 2 15 8 valid, 3 5 

Titte of, II. 106. 

Form of taking, IL. 111. 1 c4eny 

To be carefully read to each witneſs, and corrected, if 
b b II. 109. - 
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566 INDEX. 


Depeſitions—To be ſubſcribed by witneſs, IT. 110. 
Cannot be read where witneſsdies before ſignature, IL 110. 
Ingroſſed, to be compared with paper draft, II. 113. 
De bene ge, when to be publiſhed, II. 129. 
refuſed to be publiſhed, e to confront 
witneſs on a trial at law, II. 147. 
only affect the parties in the cauſe, II. 129. 
bow publiſhed if witneſs die, H. 130. 
Taken before examiner how. publiſhed, IE. 138. 
Inrolled and exemplified i in proof of a will, evidence i in 
all courts, 49. 


On a bill i perpetuam rei memoriam, not to be publiſhed | 


but on oath of the death of the parties examined, 53. 
how publiſhed, $ 1 147. 
when publiſhed, ee may PP 
far his taxed. coſts, II. 147. 
Deviſee—Cannot revive, 77. 
May bring an original bill in nature of bill of revivo 
0 
Cannot diſpute a decree given againſt the un, 79. 
Cannot have a bill of review, 9% ez 
Diſabilities, 18. 
Diſclaimer, 333» 401. 


Where diſclaimer of ane defendant mall not be read a 


evidence in prejudice of another, 492, 

Diſcovery—When compellable, , 404, 408. 75 

Who is intitled to it, 59. 

_ Via Bills, 

When not compellable, 405. 
T In what manner reliſted, 7b. | 

Diſniſſion.— Motion for coſts after wifes to bin for diſcovery 

merely, does not extend to diſmiſs the bill, 57. 

After order to diſniifs, unleſs cauſe, plaintiff cannot 


amend without ne wing x the eat of the amend- | 


„ 4 is 


1 ment, 128. 
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Diſmiſion—Cauſes'o of, II. 25. 
When with coſts at the diſcretion of the court, 0. 25. 
When with colts to be taxed, II. 25. LT | 
For want of proſecution after anſwer, II. 25, 26. 
motion for, unleſs cauſe, II. 26. 
cauſes that may be ſhewn againſt, II. 26, * 
For want of proſecution after replication filed to firſt 
order, II. 29. | 
motion for, unleſs cauſe, II. 29. 
cauſes againſt, II. 29. 
: Vide R etaining Bill. | 
| General order touching diſmiſſion of bills, IT. 30. 
Where, in caſe of bankruptcy of plaintiff, it is with or 
without coſts, II. 32, 33. 
N Vide Bill of 1 nterpleader, to Ferpetuate, Diſcovery. | 
D. ringe The firſt proceſs againſt a IRR; 28 
Its form, 198, 199, 
How indorſed, 199. 
Proceedings thereon, 76. 
7 Iſſues returned thereon, SON, 3 202, | 
To hear judgment, II. 176. 
form of writ of, II. 176. 
ha ſerved, II. 178. 
Election When plaintiff ſhall be put t to his cle@tion, 37: 
Proceedings thereon, IL. 492, 
If plaintiff elects to proceed ir in this court, proceedings | 
are ſtayed at law, II. 403. 
Exceptions allowed as cauſe againſt an order to cle&, ib. 
Plaintiff ordered to elect, whether to proceed in this 
„ court, or in the cbnſſſtory court at Northampton, ib. 
In what caſes a plaintiff” may make a ſpecial' election, 


24-)oitib 07 þ 
In what at caſes the e b Fourk, will ar put the plaintiff to his 
3 election, I. 495+ 
* aht eleets to proceed at law, and chere fails in n his 
ſuit, he may reſort back to equity, and why, II. 406. 
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LY 


Equity=>Needs not be ſhewn in croſs bil, 89 5 
Examination of Witneſſes, II. 96. 
Vid. Cc ommiſſion, C ommiſſioners, Depoſitions, . 


Exceptions — What, II. 1. Moths © ow 2 2 


Hen. | 


| Kane 9. 


Their oath, 1 8. 
Their duty, II. 63. 


Form of, II. 17, 18. 8 2 2 | Lg 


Muſt be ſigned by counſel, nn. " 


How. taken to an anſwer, II. 1, a 


Argued in court, II. 2. 


How ingroſſed, 4 

When to be filed and argued, 1b. 

Filed nunc pro tune, . 

On what days to be argued, II. Gs 8. " 

Within what time to be argued after. being fled, U. 80 
Rule to argue, II. 6. 

Overruled, if not ſet down ccontion to rule, II. 6. 


Wk +. 511 1108 wandt ee not ready % * them, 


8 © 7. * F "Þ 
where a. court is divided, IE 11. 


Nat to be added to, or amended, II. 6. 


Manner of arguing, II. 7, 8. 


Allowed, where defendant's counſel n 5 2 * II. 8. 


Struck out, where nejther. party 1s ready, ib. 


E Allowed or overruled op, the merits, 10. 


| : Multifarious and frivolous, II. 9. O44, e 
0 ſet of, to each anſwer, II. 19, i an, | mY | 
Net era ſes Ph. to 50 er » Fhongh joint and ſexeral 


8 Where receiyed, pending order 10 amend, bit 1 13, 14. 


15 


; 1b. 121 
Cannot be taken 10 an r fled withou? oath, bid 11, 12. 
Whether taken where les ordered 40. and fo for anſwer, 
II, 12. a : TE | 4 41 14 K 


Exca 


4 32 


INDEX. 569 


Keceptions—White : admitted before” argument of plea” or 4d 


. murrer, II. 1 1 i 
Where neceſſary where ple or demurrer overruled, ib, 
Form of order to allow, II. 16. EL 
to overrule, 76. 
for. plea to ſtand for anſwer, with 5 46 
to except, II. 17. | 
| Allowed to firſt anſwer, may be taken to con, IL, 
18, 19. 
To firſt Wh Ba, liter pe taken to "econd aner 
cannot be again. ſubmitted to on common colts, II. 
eng, 20. ß = ” 
Ros. to argue. former exceptions, . II. 19. 
Vide Injunction. 
General ſet of, how diſpoſed of when material exception 
fails, and an injunction is granted on the merits, 
II. 21. | : 
when ſeleQed Wen held material, 
AI. 22. | 
When ſubmitted to, _ time defendant "3 to anſwer 5 
in town and country cauſe, II. 22, 23. 
When allowed, within what time anſwer to ES 'may 
be put in, II. 23, 24 
5 Afier exceptions allowed or ſubmitted to, phinif may 
6 amend without coſts, 124, 
Cauſe againſt diſſolving injunction, 32 3 a 
When argued, J R 
Benefit of, cannot be ſaved © on demurrer, 35 "= 22 2 
Cannot be taken to anſwer of an infant, 465. II. I I. 


* 
i » 
— — 


Exchequer, Court of —Its equitable juriſdiction ſupreme, inde- 


he? 


pendent, and concurrent, mou. the Court of Chan- 

cery, 1. b ank 6 
The 1 of, A | r 
Genera, . 
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$72 | INDEX. 
Expbequer, Can, Pl ſpecial juriſciftion, 3. . 
Its peculiar juriſdiction as to tithes, 3. ug 310 

9 2 ** nitable juriſdiction does not extend to caſes where 

chere is a complete remedy at law, 340, 341. 

nat ſhould | be Hm to by plea, 

not by — 382. | 

8 2 of, as a court of equity 6. 


Oleers of, 9. | 
By whom — decrees of, uſually Gas” 7. 


F4 £ 


Epi ommiſfoners of, muſt be parties to a bill againſt 


their accountants, 21. 


1 a a decree, how ohne after abatement, * 


et ſeg. 


Executor Cannot exhibit bill of wege bil probate, 


43 · 
iN Where he muſt pay « colts, and where not, on o hill of re- 
vivor, 73, 74. 

GTA Where he may have Subpena fire n 80. 
Zxcommuuication How pleaded, 37248446 01 
ber proved vi va voce at the! bequl 25 II. 186. 

Of what kind may be proved via wwoce, | I, 1B7, 188. 


Of deeds, Kc. of which the due e wut be 


proved, 16. eee ee, 
| ! not admitted to prove « vi va — the hand-writ- 
ing of a ſubſcribing wjtnels to a deed, where " 
"he ſubſcribing witneſſes are dead, but an inter 
gatory muſt be exhibited, II. I 88. Rum 1” 
Will of lands not to be proved as an exhibit, 16. 
What records need nc not be proved as exhiþits, II. 1885189. 
Segerel order 38 10 proving exhibits, II. 189 
ke - Engliſh traplation of exhibits, from a foreign language, 
| ordered to be proved before a Baron, Ra 190. > 
Fame Coweri Enabled to ſurrender. leaſes, 3 


Incapable of inſtituting a ſuit by herſelf, * by T | 
In abſence of her huſband, generally defends by guar- 


ICY \\ \ dian, 456. hy | Femd 


Het 


INDEX. 574 


Fems Covert—Where de may 5 mined es = the 
1 guardian, 456. 101 pn | 
Where ſhe muſt appear ak fi 1 71 herſelf, 21 5 455. 
Where attachment againſt her alone for not appearing, 
20 - 
May „ Wend t by herſelf ſeparately, by . of the courts 
331, 332» 45414. „bu 
Payment « of money to, how directed, II. 255 2, 5 
Vide Infant. 8 4. 
Fiainn—Of the plaintiff, that he is accountant wo the kings 
25 29. ; 
Fine and Nan-claim, 384. 
Guardign—Kxamined for plaintiff, II. 125. 
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Setting doaun e or bearing In what cafe canſe nen at 
requeſt of defendant, II. 172. 
Original and croſs cauſes always ſet: down N ih. 
Cauſe heard upon ien erer by ko don * order, 
II. 185. le * 
Sheriff cannot break into a man's W cad him, 154. 
Neglecting to return attachment to be ruled, and, on 
| refuſal, to be attached, 155. LL Nen e 
Form of rule againſt, 186. 29G Qi, 
Side Bar Rule, II. 276. 1 o mic 
Side: Clerks, g. 21 
Sittings in Equity, 324+ 
Six Clerks, 9. | | | 
Solicitor-General, 17, 42, 117 » 451, 452. 
Information in the name of, 117, 331. | 
Solicitor's Bill of Cefts ordered to be hed pe to the 
ſtatute, II. 558. 5 
Act for the regulation of attörneys and ſolicitors, II. 458. 
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Courſe of proceeding thereon, II. 463. | 
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To OR when r r 
; ben df #6; m g 0307 Nn enn Hi 
Te how en . o HDH 
To ety, II. 16% beds he <d ot Lido © 
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2 tecum, before Ch. Baron, II. 118. 
| | before commiſſioners, II. 119. 
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To hear judgment, II. 173. 185 
When to be ſer ved, 26. 
Form of, 10. 
> How ſerved, II. 174. 
How many names it —_ contain, 36 
Return of, II. 175. 2 215 
Service of, on balband⸗ good * Pa 16. 
. defendant be an infant, guardian muſt he ſerved, ib. 
Gee . Vide Diſtringas. 
- —_ of 5dapie, of ſervice, II. 177... | 
Service where defendant abſconds, II. 179. 
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Supplemental Bill—For diſcovery of; znew matter: ſince the 
hearing, and, none aun, defendant muſt plead or 
demur, 67. 
May be added in a bill of review 68. 
When conſolidated with the "_ cauſe, zb. 
In nature of bill of review, y. Atte 
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Time—Length of to be taken advantage of by plens. 3 not de- 
murrer, 352. 

Tithes—An object of peculiar, though. not excluſive, juriſ- 

diction of the court of Exchequer, 3. | 

| Of ſmall value. may be recovered ; ina ſummary way, 4. 

How "covered in London, = X 
Recoverable by bill in Chancery, or 3 4. 

Juril {diction of 3 over them formerly queſtioned, 
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* Who, muſt be parties to a bill for 8 19. 

"Pemurrer to a bill for partition „ 

Vide Ir junction to Stay Proceedings i in the Spiritual Court, 

2 erg conſidered as ſeparate againſt each defendant, 
8 E 
2 = Country — differing, 260, * 

J ime to anſq er in, after Exceptions ſubmitted ta, II. 


2275 23, 


at, S 


A 2; $I OS 
85 523 Anne 


Treafe 


INDEX! le bor 
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Office of, uſually in commiſſion, 7. Ty 
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Warrant to ſue, 131. 45 
Form of, 132. 
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To defend, 211. | 
form of, 214 
how filed, ib. 
J7ill—Court of equity will not try the validity of, but dire& 
i, an iſſue at law, 48. 
Witneſſes—Of any religion or country, if not infamous or in- 
tereſted, may be received and examined, II. 76. 
Mode of examining, II. 87, 89. 
| Ignorant of Engliſh, may be examined by interpreter, 
II. 88. 
Muſt ſign the paper draft of their depoſitions, ib. 
To be ſworn in the manner preſcribed by his religion, 
| 6 joy Tg T7 
Abroad, their title to precede their depoſitions, II. 85. 
Refuſing to appear on ſalpæna, may be attached or com- 
mitted, TI. 105, 135, 136. | 
| T heir oath, II. 107. 
boy adminiſtered, 1 
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| 1200 | 
2 F ampered with, or ſuborned, tamperer, Ke. to ſtand 
committed, 10. 
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b:Cyavot be examined twice, U. vu without leave 
of the court, II. 153-4. 
May be compelled to produce deeds, II. 118. 
In what cafes examined bene ee, II. 121-2. 
© Intereſted, how examined, II. 136. | 
Exceptions to, II. 137. 
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